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'The Preface. 


De) Midft the Rea- 

NM ders of" theſe 

diſcourſes 5 

ſome, not yet 

un-frienaly ; 

may ask. Per- 

aps, Quorſum hxc, or Quor- 
m fic : Why have wee a tra- 
ate and diſcourſe legall ? Or. 

8 by i Engliſh, and not rather 
g&: the Law-Language 2 To 
i bom, yea , alſo to others , per- 
Þ ps leſſe inquiſettve , it will be, 
| a 2 as ” 
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The Preface. 


45 T thivke , a thing not unplea- 
feng to heare ſome reaſonrendred 
why I have ſet my head and 
bands to this worke, ſo little in 
uſe with thoſe of our profeſſron ; 
why alſo in Engliſh rather than 
in the language wherein our ©0- 
Iumes of Law are, for the moſt 
part, and well-nigh wholly 
Written. 
Firſt, for the matter,v1z. my. 
thus commenting or making 4a 
Tractate upon a legall theme. | 
Thavelong and ſtrongly con- | 
ceived, That the more Nobles, | 
Gentlemen and others, ſhall be 
acquainted with the Law of the 
Land, and the juſineſſe , equity, 
prudence C9 providence thereof, 
the more they will lowe and affe& 
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The Preface. 
# ; Tgnoti nulla cupido, the 
want of knowledge of i, cauſeth 
the ſeanneſſe of lowe to tt. Ther- 

ore, to bring Nobles and Gen- 
temen into acquaintance with 
the Law, 15 a meane as well to 
advance it in their eſtimation , 
a to advantage them by zt. 

I bave longthought , that we 
who are the Profeſſors of our 
Law, have beene more want- 
ng to it, thanthe Civilians and 
Canoniſts to theirs , who have 
written very many volumes : 
Spartam quam naCctus es, hanc 
cxorna hath been ſaid of old,@9 
ſhould be alſ ayed anew. 

More wanting , than others 
before us of our own profeſſzon, 


have we alſo been , as I thinke : 


a3 yet 
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yet as of old, Britton, Glanvill, 
Bracton , befzdes not printed , 
Fleta and Ingham, did lead: 
the way; ſo ſince, Maſter Lit- 
tleton; and more lately, Syr 
Germin Perkins, Fitzherbert, 
Stanford, Crompton , Lam- 
bert, Kitchin, Syr Henry 
Finch, Dalton , have troden 
this path, fo as it cannot be taxed 
with novelty or ſengularity. 1 
mention not relaters or reporters 
of Tudgement+ and reſolutions, 
nor meere abritgers, nor. Au- 
thors of books of Entries, expreſ- 
ſing forms of Declarations ant 
Pleadings, , &@c, Becauſe theſe 
bave troden another, though for 
the S tudents w, FP rofeſſors of the 
Law, a very profitable Path. | 
| The| 
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The tax and increpation of 
our late learned and judicious K- Fane: 


; in hs Pre- 
Soveraigne upon #5 the Profeſ- face wo his 


ors of the Engliſh Law, as bee- cows Ta 
ing er Re addicted M5 
our owne privat gaine and ad- 
vantage , with negle& of the 
publique, bad ſome ſtrong opera- 
tion upon me, howſoever upon 0- 
thers; ſetting for divers yeeres 
paſt my pen on worke , eſpecially 
in Summer vacations, upon ai- 
vers particular ſubjets,where- 
of this 3s one and the firſt born. 
Tothss I may add the Crowns 
expectation of ſomwhat legall, to 
W be publiſhed and ſet forth from 
time to time , as appeares by the 
W ſpecial Patents ſucceſſively 


granted, and reaued for the ſole 
4'4 prin- 


March, 
I 609. 
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printing of books of Law. There 
75 0ne ſuch 11 force at this -pre- 
ſent, and another long bath been 
in remainder and expectancy to 


take effec upon the expiration 


thereof. == 

- Andnowto adjoyn fic tohxc, 
viz. the reaſon of my Engliſh 
writing , tothat of my writing 
upon a Law-theme. Firſt, re- 
ceive the ſaid lat? kings judge- 
ment touching both, expreſſed 71 
one of hzs ſpeeches printed, thus. 
I wiſh, ſaith he, the Law writ- 
ten in our vulgar Language ; for 
now it 38 in an old, mixt and cor- 


 rupt language,only onderſlood by 


Lawyers,whereas every Subjet 

ought to underſtand the Law u1- 

der which hee lives, @c. 
- Here- 


at I -- 
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Herem, Andrew Horne,ove 7 #*' 
ometimes of our profeſſion, 4- one" 
greeeth with the ſazd Late king, Jie: 
aying, Abuſto eſt que les le- 
ges ovelque lour encheſons, 
ne fotent ſcenus & conns del 
touts . It 3s an abuſe, ſaith he, 
that the Lawes with ther 
grounds bee not knowne by all. 


Ergo, to bee in a tongue under- 


ſtood by all. 
More plainly and fully doth © g, 

that our both well learned and 

well diſcended S*. German, ſmg 

mn conſort with our ſaid late ſci- 

entious king. For,be firſt brings L-. c24- 
in the Do&or of Diwvint Y, ſay- 

ng, that henceforth hee would 

take more paines then before hee 


bad done, to know the Lawes of 
| Eng- 
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England; for that knowledge 3s 


Multtm neceflaria & clericis 
& laicis , inoomnibus in hoc 
Regno commorantibus, etiam 
m foro conſcientiz. And this 
being in hzs firſt booke written in 
Latine : After, writing hzs ſe- 
cond booke in Engliſh, he expreſ- 
ſeth that he ſo did for this rea- 
ſon, viz. To the exd that #t 
might be underſtood by all. 
Which of us bath not heard 
it objected, that we the profeſſors 
of the Law, ſeek to hide and ſe- 
creat the knowledge thereof un- 
der this darke and diſtaſted lan- 
guage wherein the Law is for 
the moſt part written; not that I 
pold it any juſt excuſe for the ne- | 


ſcience or negligence of any, th#t 
our | 
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5 four bookes are not in Engliſh. 
F (Sree, firſt, it were eaſze for any 
diligent andintelligent man,ſpe- 
[cially if acquainted with the 
right French language,to under- 
tand our broken or brackiſþ 
French in a few dayes. Second- 
ly , there be both ſtatutes and 
| foe other Law-bookes in En- 
eliſh, which are negleGed by the 
moſt. Thirdly, though care hath 
been in Parliament in Edward 6.14.3. 
the third hzs time, that Lawyers ©” 
ſhould plead, that is, argue and 
debate cauſes in Englifh, which 
was often deſered by the Nobles 
and Commons, till at laſt aſſented 
and enaGied ; and in Queen Ma- 
ries time care was taken , that —__ 
the Commiſſons of Puroeyors 8Macc,s 


ſhould ns 
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ſhould be in Engliſh , to the end i 
that all ſubjects from or of 
whom they would take , mnght | 
both ſee the to be perſons antho- | 
riſed,and ſo alſo in what manner 
they are direGed to uſe their au-| 
thority, according to the Princes 
pions and princely care that his 
ſubjets ſhould not be abuſed by 
his Officers : Tet for thzs affazre, 
of hawing all the Law- volumes 
ſpeake Enghſh, I have not heard 
N0r read of any deſire nor ende- 
wour in Parliament. Fourthly, 
If the Annals and Reports were 
in Engliſh, they are ſo replete 
with debates about formes of 
Writs, Returnes , Pleadings, 
Eſffoignes, Imparlances, Prote- 
Cirons, Vouchers, A yapriers and 
Coun- 
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-ounterplees of both, and the 
the , as would eaſe ty diftaſte and 
i[courage any , not intending to 
profeſſe and prattiſe the law, 
rom werſing much in them, or 
paſſing through them. This ther- 
ore, as T thinke,would not much 
fe the expreſſ? 2d deſare. 

The thing in my judgement fit 
and fruitfull to produce that good 
effect, would be to hawe extraCts 
of materials of the law; and that 
not without ſome good choice and 

election , compoſed in way of 
aiſe Cour ſe, or traCiate expoſe Wo, 
and that in Engliſh. 

I cannot well fee or compre- 
bend how any one legall point or 
theme may be more uſefull to and 
for the generality of men , and 

con- 


II, 
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conſequently more generally ex- 
pletible and wiſhed for, than thi 
. Office of Executors. For whi| 
almoſt is there ,who either 15 aol, | 
or 144ay rot be an Executor or Ad-| 
miniſtrator ; or at leaſt hath not, 
or may not have to doe with, 
them.,either to receive from them, 
or to pay to them debts or lega-) 
cies. Or who 3s there abow«) 
Forma pauperis , that may wo! 
be a Teftator, or Will-maker :| 
to the guidance of whom, ewenin\ 
the choyce of his Executors, ani 
contrivance of bis Will , it can- 
not but be material to know ths | 
office and duty, the right and in-f 
tereſt, the power ON authority of 
Executors, yea,of each one Exc- 
cutor where there be divers; yea, 
to 
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to know who may be made an E- 
xecutor, who not; who can make 
ne, bo n0t; how he may be fa- 
zoned, generally or ſpecially ; 
what ſhall come to him,and what 
annot be given from him ; yea, 
what goods or chattels ſhall goe 
from him, though not given from 
im. Beſides the knowledge, for 
boſe others neceſſary, of the ſa- 
eſt wards or locks for Execu- 
ors: Their Scilla and Charib- 
lis, and the beſt advantage for 
reditors , @c. towards or a- 
painſt them. To me, conſedering 
what parts of law were moſt be- 
Wovefnll to be communicated to 
Wl willing Readers, none appea- 
red which could challenge of this 
the precedence 5 and therefore I 
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gavett the firſt © leading place, 
Thus my owne thoughts. But 
how farre this diſcourſe may be 
profitable toany, and to how ma- 
ay, altorum fit judictum. How 
many know no more of theſe that 
of the way of a ſhip upon the ſea. 

Laſtly , theſe are not inten-| 
ded for the learned of our Pro-| 
feſſzon, who have drawn, or can 
draw out of the ſame fountaint 
which i did, antt ſo need not my} 
helpe ; but for their ſakes whi} 
are not profeſſors of the law: yet 
fo as if any young Students may} 
mn any part receive fruit by m) 
Libour , 1 ſhall not grudge ar re-| 
pine at their ſo doing. Bonum. 
quo cammunuius co melius. © } 
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OFFICE 


OF AN 


EXECUTOR. 


TT H FE, chirigs conſide- Introda(iuns 
Þ bl :rable ronching Exe* 


_cutors may all, in 
effect, be reduced to 
theſe three heads, DIL. 


"I. Their: Bezrg. 

2. Thar. Hauvg. 

3. Their Dozpg. 
By Ke firſt I intend their | 
reation or canſtitution, with 
he incidents hereto. By the 
econd,their intereſt, fruition;or 
WF ficflion. By che third, their 
F=anaging and EXecution of their 
—o- (Ie. 


_-. 


The Office of 
Office. Thislaſt was and is the 
thing principally in my intenti- 
on , and chiefe aime of this Diſ- 
courſe, but necefſarily it muſt 
have ſome Ingredients, ſome 11- 
comitants,and ſome Conſequents, 
ashe that travelleth from Lozdor 
to Torke to ſpeak with F.S. mult 
needs paſſe by and through o- 
ther Towns and Villages, and 
ſpeake with diverſe other per- 
{ſons in his journey and returne. 
Tocome firſt to the firſtztherein 
wee will conſider theſe three 


H ether an Executor and 1 
Will be fuch relatives that 
one cannot be without the otht! 
and therein of the ſeveral kink 
of pits, 
2' How and in what words, an Ext 
—_  Euttor may be made and created 
2 How he may be in ſpeciall "yl 
. y 


4» EXECUTOR. 
wer, different fromthe generall, 


faſhioned, limited or qualified, 
2. Who may make,or be made an Ex- 
ecutor, who not £ 
5 I} bat one may giveor bequeath by 
wall, what not | 
6 How a Will or Executor ſhall be 
unmade,and what ſhall amouns 
thereto, V1z. a Revocation total 
or partiall , what 10 new publi= 
cation, 


—_— 


i 


Of the Relation between a Will and 


an Executor, 


f, 


Gs tothe firſt , rhe ve- 
»- Ty name of Execu- 

V&A ror purporteth in 
ATA generall one to exe- 
T2 V2 cute ſomewhat , or 
CE UDIWB to. whom the cX- 
cution of ſfamewhat is commit»: 
ed or recommended : In one parti-- 
ular therefore,anExecutor of aWill 
ſt needs be ſich a one to whom 
© execurion and performance of an. 
Mer mans. Will after his dear is 
ommended or.commirted,Or who is. 
| A COP 
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conſtituted or authorized: by the 
Willmaker'to doe him thar friendly 
office, Hence it followeth neceſſa- 


rily, that a Will is the-onely Bed | 


where an Executor canbe begotten, 
or conceived ; for where 6 Will is, 
there can be no Executor ,- and this 
fo conſpicuous and evident ro every 
ſlow capacity,that ir needs no proofe 
or illuftrarion. On the other fide, 
though much may be- written in the 
name ofa Will : Many Legacies be- 
queathed,and many things appointed 
ro be done, yet if no Executor be 
\ randy. & Named, there is no Will; for theſc 
Darcies caſe, ſo T9 be ſorelative , and reciprocall as 
expreſſely ſajd. that one cannot bee withoue the 0- 
ther ; if no Will, no Executor , ifno 
Teſtamentuwm Fixecutor,, no Will: yet here are two 
quaſt reftatio Cautions to be affixed. 'Fhar a inans 
Ment i. » , | . ot 
Minde, Will,and intentyrenching the 
diſpoſition of his goods being de- 
clared, although for want'of nanung 
an Execuror, hee dye Inreftare , io 25 
Adminiſtration' is ro be comminted, 
yet for that here is nor only an incho- 
ation, or inception of #'Feſtament: 
but fo farre a progreffiotr therein , 45 


Plorw,Com-185- 


teſtatis ment, that is , the manifcſts- 
3 cion Þ 
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tion of the minde of the party decea- 
ſed, and owner of goods ; therefore 
this minde and intention of rhe inte- 
ſtate being notified and made known 
tothe Judge, who is to commir Ad- 
minſtration, is ufually annexed (as I 
take ir) to the letters of Adminiſtra- 
ton; and meet {© ro be for a direCtion, 
ior and tothe Adminiſtrator, aſwell 
as the Will, fall and perfeQly made, 
dur refuſed to be proved by the Exe- 
utor, which is uſnall. An other 
aution is,where a man feized of land |, 
n Fee ſimple , diſpoſeth the ſame,or 
Part thereof, by his Will in writing ; 
bis Randeth good for the whole, ac- 
ording to thedifference of the tenure, 
though no Executor be named : 
99 as the party dieth inteftate, and 
Adminf{tration is to be commitred as 
ouching his goods, and yer hath a 
ll as rouching his Lands. This 
ay keme ſtrange, - but the reaſon 
lereof 1s an aft of Parliament , ina- 
ling to diſpoſe of Land by Will in 
"Iitng ; And for that Land is nor 
zoperly teſtamentary , neither hath 
be Executor ( ifanybe) any thing 
9 Ave or unermedle therewith, and 
A 3 therefore 
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therefore as the making, or not ma” 


king ofan Executor , nothing perti- 


nent tothe validiry , or invalidity of | 


this deviſe or diſpoiition of Landsby 
Will. Soas where there 1s not Te- 
ſtatio mentis,rhere 15 nor Teftamentum, 
yer may there be the firſt withour the 
later. Having now ſeen, the bequeſts 
of Legacies, without making of Exe- 
cutors doth nor amount to a Will: 
Let us now conlider what is the ſole 
making of Executors in the name ofa 
W1ll, without giving any Legacy or 
appointing any thing to be done by 
Executors. Whether I ſay , this 
be or amount unto a Will, or not, 
fimce here,upon the matter nothing 1s 
willed, and conſequently nothing 
reſts co be executed by theExecutors, 
whoſe office is, as hath been faid , to 
execute the minde, will,and intent of 
thetr Teſtator ; and, Ubi non eſt teſtati0 
mentis non eſt Teſtamentum , ſaith rhe 
Canonilts; for anſwer hereunto cof- 
fefling thac indeed to be that office 
of an Executor, I yet conceive cont 
dently that inthe caſe above pur,ther® 


'Sa good Will and as aWill zt is tobe | 


pcovel and approved, for theſe rex | 
by " ſons. | 
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fons. Firſt for thatthe maine part 
and principall part of an Executors 
fiice,and dat concerns the ſoule of a 
eſtator(as our bookes ſpeak } is the 
daimenr of his debts;now who knows 
not that the very making of an Exect- 
or is the conſtituting of ſuch a perſon 
7ho is to pay all debts? and for that 
auſe and end is principally to have & 
NJoy all the goods and chattels of the 
eltators and all ſummes,of money to 
im owing: ſoas the naming of A.and 
b, Executors, is by implication a gift 
r donation unto them of all rhe 
z00dsand chattels, credits and pers 
onall eſtate ofthe reſtator , and rhe 
2ying upon them an Obligation to 
ay all his debts, and making them 
ubje&to every mans ation for the 
ame. And if the Law fpeake thus 
nuch,fince Puod neceſſarieſubintelligi= 
r 202 deft, what need then the party 
«preſſe ir in his Will? Tfhe had wil- 
ed more then this, as to have given 
ns or thatin way of Legacy , it had 
cen needfall for him ſo to have ſer 
own in his will, butrthere isno meer 
ccellity that every man ſhould give 
egacies in his Will, the eſtates of ma- 
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ny will not doe mire then-pay their 
debrs , not.oftentimes doe fo mach,fo 
as if they ſhould give any Legacies, 


irmaſt bea dead,and a voyd gift. Andi 


fappoſe a man hath much more, and 
intendeth all ro his wife, brother or 
ſiker , or other friend, his debrs be 
ing by ſuch perſons paid, fince the ve- 
ry making of the party Executo! 
without any more,amounteth torhui 
-much andeffeRerh this,what needeth 
then more words ? Fruſtra fit per pi 
r4 quod fierz poteſt per pamciora ; as we 
often ſpeake touching le gall paſſages, 
iris needlefſe to write foure times, 
where two be ſufficzent, Nor is#* 
ftatio ments here wanting , fince tht 
'Teſtator hath made known,who ſhal 
have the Adminiſtration of his good 
for payment of kis debts; and ir ist 
be preſumed , he had no more ſpect 
all Will, fince- he did!\nor declart 
more, andlefthis Executors farthe! 
$0 have and to doe: prowt Tex poſtni! 
And who can ſay , here is norhung £0 
execute? Isthe ſuing for, and colle 
Qing of Debrs due to the Teltator1 
and paying of Debrs by him , 19 
thing ? Nay it is in boc negotio _ 
rt 
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mm neceſſarium, Pelides, the making 
f an Executor is a deſignment of a 
Xerfon to be the teſtators Aſſgnee, ro 
mom and by -whom divers things 
ta7 be feaſible by vertue of Cove- 
ants, Bonds or other Affurances,as 
ifter where we cometo ſhew how the 
xecutor repreſents the perſon of the 
{ eſtator, will appeare : Alſo of one 
#10, as our bookes often fpeake , is - 
Odifpoſe theTeftarors goods for the 
veſt advantage of his Soule ; bur in 
eadofthat, ſince as the tree falleth 
otwilllyeor reſt : Iwillfay, asis 
oft for the honor and reputation of 
he Teſtaror. 


Of the kinde of Wis. 


Ow WHlls are of wo kinds, 4. Her. 6.10. 

| Y or may be two waies made: v3. ..— £ - be 

| "a by writing or nuncupative » <a hs hog 
1S, by words not put in writing approved by the 

uring the Teftators life : for aftey Tefator, in bis 
theTeſtators dearh, this verball Will lifeze is a 774 
muſt be reduced ro writing, and have #7 tg. 
the Scale of the Ordinary or Judge 
{pirituall therero affixed ; and then ir 
"23 eleQuall,and of as good validiry - 


AS 


IO The Office of 


IAH. 65,1 BH had been inwriting in the te ſta- 
«a, ; Mee. rorslife time z and ſo doth the Con 
& 16, Eliz, mon-Law allow & approve theref| 
Burt Tadviſe all ro make Will by 
writing , and not Co leave to the 
doubrtull and flippery memory of 
witnefſles, Foras of Leaſes paroll 
hath been ſaid , That they be Leaſes 
perjured, or of perjury : ſo of With 
- .paroll may be feared. Befides, many 
times a man doth ſpeake or declare 
this or that as part of his W1ll, which 
his wife, childe, or friend difſwading, 
he lerterh that purpoſe and part df 
Will to fall and departs from it: ye! 
Wirneſles wiſhing it co ſtand , will 
perhaps affirme it as part ofrhe Wil 
As for a Will-gift and diſpoſjtiondl 
land of inheritance, ifirbe nor fully 
written before the death of the Teſts 
ſtor, or done fo farre (at leaſt) as colt 
cernes the difpofition of lands, it cal 
not be for that part made good by re: 
ducing ir ro writing after his deat! 
As for goods and Charrels, ir may: 
yer if it be written before the dearh 
t:e Teſtaror, if it be never brought 
to him, or read tohim afrer the wr!” 
113g thereof, it 13 goodenough; " 
char 
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at not only for Land,as the caſe re- 6, £d.6.Dy. 32: 
Wlvcdin K, Ed. 6. histime was, bur 
Wo for Goods and Chartels , fo as 
ere be an Executor named : Buit 
herher ſhall we ſay this 1s a Will 
ncupative or in writing, and not 
ly verball , though ir want ſubſcri- 
ng? for we know that tnany cannot 
rite their names , but only markes, 
1d what is that ? Nay , ſuppoſe one 
ant hands and cahnot write fo 
uch as his name, yet doubtleſſe this 
an may make a Will in writing, it _ 
ing writren by his direCtion, as his 
Ill-which he-di&ared ; nor is the 
dſcribing of the name of the maker 
ly efſentiall part of a Deede, much 
le ofa Will, which needs not fea- 
g aSa Deed doth. Now purwe 
ecaſeonthe orher ſide, rhar many 
queſts, or Legacies be named in a 
Ul, and many things exprefſed ro 
done, and no Executor is named 
the writing , onely by word of 
on A.and B.be named Executors: 
his] thinke confidently is no Will 
writing bur nuncupative onely, for 
at one effentiall part of the Will, 
& making of Executors is wanting 


IT 
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in the writing : Nay, the pointing d 
him Executor who is named. in 
note left with A; B. is nofufficient 
making of an Execuror , faith che 
Surmiſft, And of fuch nuncupatie 
Tir.de Teftam. Wils , M. Perkins reaſonably fail 
Sons flo f.443. that it ' properly bath place, wal 
one ſuddenly taken with lickne 
- he ſirvive violent, dares nor ftay the _ i 


and l;ve a lone of his w vill ; for feare of preventio! 


Z 111610 caufing by death : and therefore prayes Ml 
to be writ or at= 


Curate and others to witnefſe. wh 
_ xAra-l bis Will is. To this Will noc rin 
3t ſhould vor there muſt be ſeven witneſles , 
Band as bs fach ascome not þy chance, —G 
+ Tay eſpecially called or that ; punpol 
wk ſaub the Summiſt; 


oat ſpall amount i# a mcking of! 


KX2CH tor , Or bat xwords mY wifi 
thereunts.. | 


Aving before made to | appeat at 
that the being of an Execuror,b 
an efſenciall partof a Will, and ſo4 
eſſe, and not de beue eſſe, only of a Will 
and Teſtament 5 Let us. now {; 
Firſt, By whar words an Executo! 
may be made. Secondly, De "— w| 
WW jd 
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hat manner ir may be done, how the 
ower and authoritie of Execurors 
ay be limitted and divided, As to 

e firſt, rhough one doe exprelly 
y Will name or -appoint any to be 

xecuror , yetif by any word or cir- 

mlocution he recommend or com- 
it ro one or more the charge and of- 
ce, which pertainsto an Executor, 

amounterh to as much as the or- 

cining or conſtituting of him or 

1em to be Executors : As if hee de- 

lare by his Will;chat 4.3 .ſhall have 7 4. . bu ma 
Is goods after his death , to pay his Erector, ard 


ebts, and otherwiſe to diſpoſe ar his *9 #7: _ ws 
leaſure, or to that effe&. By this is 4g +a 


| . ſedtabe aifpo- 
» B. made Executor, as was concei- i for bis "0 


ed by the Judges inthe lare Queens D. js by this an 
me, and long before, that ir was Execitor for 
eld, Thar if one doe will only thar 7s. 
[.B-ſhall have the Admuniftration of oy whe 
:  Dy.290. 
ods, he is thereby made Execuror : 7 5.C* 16. 
ea, in the ſaid late Queens time, one Zt;z. 
ing divers Legacies, andrhen ap= 21-H-6. 6,7+ 
Ponting thar his debts and legacies 
Ing paid , his wife ſhould have rhe 
e ltdue of his goods, ſo that ſhe purin 
-eUrIty for the performance of his 
.N, by this without more , Was ſhe 
an 


The Office of 


anExecutor, as was held by three [: 
ſtices. (Viz, ) Adanwod, He: 
petand Afounſon, in the Lord Dy 
abſence. And ſo alfo where an Inta 
was made Executor,and A.&Z.Ovc 
kers, with this condition, That th 
ſhould have the rule and diſpoſita 
of his goods, and -payment and n 
ceiptot debrs unto the full age oft 
Infant; by this were they held rob 
Executors in this meane time,. -All 
1f{ A. be made Executor, and the teit: 
cor afcer in his Will expreſſerh. ti 
B. ſhall adminiſter alſo with him , ani 
in:ayde of him; here B. is an Exec 
roraswell as A. andit A. refuſe, * 
alone way prove the Will, as Exect 
ror, notwithſtanding it be onely faid 
he ſhall adminiſter with A.and in ayd 
ofhim : thus many wayes, and by 
vers words of implication one may 
madeExecutor,although not exprell 
ſonamed by the Will. But if A. 
_ made an Executor, and B. a Coadju 
tor,without more, he is not by c 
an Executor with A. as in K.H.6. Þt 
time was held, norhach ſuch Coadjt 
tor or Overſeer any power to A& 


miniſter or intermeddle, otherwit 


—_—_— 


 ——_—_—_— 


on 
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en to counſell, perſwade and adviſe, 21 H.6,6. | 
et I thinke he may ,, and in conſci- 34-E4.3- _ 
ce, ſhould ſo doe : And if char will 7 "x6 72r- 
t prevalle ro reWtifie negligence, or MD Oe 
iſcarryings in Executors , he ſhall 
ell performe the truſt repoſed 1n 

im, it he complaine in the fpiricuall 

durt, or Court of Conſcience, and 

13rcaſon T rhinke, that ſo doing up- 

In juſt cauſe his charges be born 

ut of the Teſtarors eſtate,or the Exe- 


tors purſe , who otherwiſe would 
Nt be reformed. 


Her an Executor or by Executorſhip 
may be timstted or qualifed In ſpe- 
ciall manner different from tbe 
general. | 


Ow let usſee how this making 

of an Executor may be ſpecial. 

' qualified ; And firſt, the rime may 

* Umired when hee ſhall firſt beg 

be Executor ; and that either cer- 

nly, or with ſome contingency. Sc- 

Mndly.che creationmay be condition - 

|. Thirdly, itmay be partiall or di- 
dedly, and nor intirely. 

As to the firſt , one may appoint 


Fe 


Vide Gref- 


broke & Fox. 


7. $. robehis Executor a yeere « 
more time after his death , this 


Flow” meg. £0od. Soalfbif 4, appoint B. 


A.and B. 


Executors,but Executor, his ſonne,. when hee ſh; 
z0t B, to inter-= Come to full age, andin the meat 
meddle during timehe dicth inteſtate. Againe, 


the life of 4- 
and good. 


32.H 8.B;0. 
T55. 


3.8.6.f0l.6, 


may appoint the Executor- of 4 
ro be his Executor : and then ifhe 
before A. he is inteſtate untill 4. dy 
this creation may alſo be conduior 
and the conditian may-euher- be pr. 
cedenr, or ſubſequent. In che.rin 
of K. H. 6. one named A. and þ 
his Executors, and if rhey would n 
take it upon them, then C. and 7 
{hoald be his Executors , and rhe 
there A&B, refuſed, and the queſtio 
was , whether in ſuite againſt rhe det 
rors of the Teftator, A. and B.ſhou 
3oyn with C.8& D.as where foure Ex 
curers being named, and tworeful 
and the other two prove the Will, 
all foure muſt be named in ſuite # 
gainſt rhe Teſtators debtors , as \ 
there admitted , bur in the princip! 
cauſe it was reſolved, That the ſui 
ſhould be only in the name of C. af 
D. for that the appointment of rhe! 
Executors if 4. and B. did refuſes 
inp 
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ply that then they onely ſhould be 
xec,And here all 4.were never made 
rintended to be Executors, REut A- 
nd B. upon a condition ſubſequent 
hat they ſhould nor refuſe , and C. 
nd D. upon a'condirion precedent, 
22, it A, and B. didrefuſe. Iris u- 
all to make one or more Execu- 
Drs, conditionally that they pur in 
<curitie to pay legacies,or in general 
o pertorme the Will:nor was it ever 
oubted,as I rhinke,but that this was 
00d : yer I ſhould. adviſe thar ſuch 
dndition be plainly thus expreſſed, 
22, Either thus, Thar if F, S$.do pur 
n ſecurity, &c. by ſuch a day, then 
e fhallbe Executor,elſe not; or thus, 
?2, tomake him Executor conditi- 
nally, thatbefore he doe adminiſter 
Funerall perhaps excepted) he ſhall 
Wm ſuch ſecurity, elſe perhaps he 
eing Exectutor till the condicion 
'TOken, in that meane time may have 
Uſpoſed of all, or moſt part of the 
eltators eſtate. In the late Queens 
me there was a Caſe remarkable 
tais purpoſe. One willed, that if 13. Blix: 
US wife {3 ffered F; S.to enjay Black» os F france . 
Tre (being belike part of her Joyn- her caſe- 
rure \) 


—— ——— 
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ture ) for 3. yeers, then ſhe ſhould be 

his Execuror, orelſe A.Z.ſhould,and 

the queſtion was in the Common 

Plees, whether prefently before che 

end of three yeers , ſhee were Execu- 

cor, or not till ſhe ſuffered the land to 

be enjoyed 3, yeers, and it was 

held by all the Judges , but the Lord 

Asderſon , that ſhe was preſently Exc- 

cutor, until! ſhe ſhould difturbe F.$. 

&, for upon that done, it was agreed 

thar the Executorſhip would by ver- 

rue of the condition be transferred 

fromthe wife,to 4, B. Burnow du- 

ring theſe 3. yeers, might ſhe have di- 

ſpoſed of all che goods of her husband, 

yea within one of theſe 3. and Ieffc 

time,and then have broken the condi- 

tion, and have lefrro A, B. a dry Exc- 

cutorſhip. Now to rhe third point, 

19.H.8.3, Oonemaydivide his Executors power 
I 9.H.8.Dycr-4- three wayes, Viz. Really, Locally of 
yak -£15-7: Temporaly;Really thus;he may make 
_ A. his Executor for his Plate and 
houſhold-ftuffe. B. for his ſheepand 

cartel]. C. for his leaſes and ftates 

by extent. D.for his debts due ro um! 

32.8.8,844,, and ſodividethepower and admin 


Its. ration ofhis Executors, at his ey 
| LIE 
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fure. He may divide them alſo for 
their power locally. Viz, A. for his 
goods in Com. Buck. B, forthofe in 
Com. Oxon. and C. for thoſe in 
Com: Berk, Hee may alſo divide 
them in time, Y3z. his wife, or any o- 
ther perſon 10 be Executor during 
her life, or during the minoritie of his 
fonne, or fo long as fhe continues wr- 
dow.and afcer his fonne to be Execu- 
tor. SG of liks limitation or diviſton, 
either for time, place, or things 
wherewith rhey ſhall intermeddle. 
Nay doubtlefſe, one may be made 
EXecutor for one particularthing on- 
Ly ,. as touching ſuch a Statute or 
ond, and no more, and' thereof 
good uſe may be made, as I think 
bus. Many have Bonds, Statutes and' 
KEecOgnizances, or warramicforen- 
Joying of lands, or freeing orfſaving 
armleſſe from incumbrances in ge= 
frall or particular; Now he that 
ah the ſelling of Jand,may by lerrer 
pt Atturney lawfully affigne them to 
partie who buyeth the land, or 
eaſe; bur rais notwithſtanding, the 
mereſt remaines in him who flleth,- 
and by his Outlawrie they may be. 
Þ 2 for 
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forfeited, or by him releaſed, any 
Q ze. If not bond to the contrary notwithftand- 
Aſets in Law ing. And if he die,the intereſt in Jaw 
when obtain- will bein, and goeto his Executors. 
ed. And intheir names only ſuite or exc- 
cution may be had and maintained. 
Now then, if the vendor , beſidesal- 
fignmenr,make as to this Statute Re- 
cognizance or Obligation , cnly the 
Vencee Execntor. By this the inte 
reſt, after death of the partie, will be 
in him aCtually andreally ro his more 
ſafety, fince none bur he can releaf 
or diſcharge, nor any other nanx 
need to be uſed, to ſue or take benefi 
thereof, But Deſt, if the Vendet 
His heirs and afſignes may be made 
Executors, fo as that ſecuritie ſhal 
20e tothemone after another , witlt 
out renewed making Executors 
Thus if the party-make no other Ex& 
cutor he dieth inteſtate, as rorhe rel 
of his eſtate, and as to this ſpecialti 
only ſhall have an Executor,, al 
muſt have a Will proved, and I 
caſe he doe make anorher Will fort 
eſtate refidue,there muſt be rwoVVi 
Fame , burtin the other caſe whe" 


y one only Will,one is Exccuror . 
= 
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one part of the eſtare, and another 
for another , there being bur one 
Will, robeproved, one proving of 
it ſufficerh. And though in premiſes 
ofa Will, rwo be made Executors, 
Joynrly , and equally ; yer there may 
be a proviſo ; thar one ſhall not inter- 
meddle during the orhers lite, fo as 
they ſhall be Execators ſucceſſively, 
andnor jointlie,and thus alſo ro other 
purpoſes aforeſaid,a ſubſequent clauſe 
or proviſu, may make the partirion, 
and divifion of aurhoriry. But it the 
r003ſo, or clauſe ſubſequent , be 
meerly contrary to the premiſes , it 
Will be void, as where two were 
ade Executors, with aproviſo, or 
lauſe, that one of them ſhould nor 
miniſter his_goods : this was held 
od for repugnancy by Brudzell and 
"glefield Juſtices , bur Fiztherbert 
fultice , was of minde'rhat it was not. 
e1d nor utterly repugnant;for the 0- 
er mighr joyn in ſuits, though nor 
adminſter. And Juſtice Shelley was 
"2 third opinion different from 
ll the reſt, viz. Thar here was 
-Pugnancy 3; bur the lat clauſe 
ould comroule the premiſes, and 
B 3 {0 
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fothis one only ſhould be Executor. 


Who may make an Executor, 


Dorm perſons may be unable to 
make Wils, and conſequently Ex- 
ecutors, for thar is all one; whoſoever 
may make a Will , may make an Exe- 
cutor,and he that may makeanExecu- 
tor, may makeaV Vill. There be xi% 
ſeverall kinds of perſons unable,as the 
Canoniſts fay, to make VVils, but 
with many of them we will nor inter- 
meddle,becauſe we find no mentionot 
them in our law: the perſons princt 
pally, and moſt ukfully to be confide- 
red of by us areeither the defe&ive 
underſtanding, as Infants, Ideots,Lur 
naticks, and rhe like, or defe&ive 
power and ifitereſt , as women covert 
or married; perſons outlawed, attail- 
_ ted, conviCt or excommunicate;{(ome 
couch we will give of others as Alr 
ens,Corporations, Villens,Monks* 
Fryars: As for Infants, and wome" 
covert, becauſe much is to be ſaid0 

each of them,8&rheir adminiſtrations, 
we will forbeare to treate of them 1 
this place, bur after will doe it® 

each feveraily, LL 
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To begin with an Ideort naturall:he 3+* b.D.203. 
itnoc able ro make a V Vill,as was re- *** 
ſolved in the ſpirituall Courr,becauſe 
he wants the nfe of reaſon to conceive 
what is fit for him to will , nor doth 
the Common law oppoſe this as I 
think. A Lunatick hning Lntcida 
mnteryalla,that is,fome ſeaſons of enjoy+ 
Ing his right minde and freedome from 
his Lunacy , may in thoſe times of his 
right mind make a will andExecutors, 
clienot: for even one by age or fick- 
neſſe, become of nor ſave memorie, 


's unable ro diſpoſe of lands or 


goods, Vide pls It 


One Deafe, or Dumbe borne, may pe,;.;.5.;2.4. 
makeagrant, faith M. Perkin, ithe 8.7y.55, 56. 
hath underſtanding , which 1s hard as 7ide 26- Ed: 3. 
he confeſſech ; conſequently much 93-+1#7- 396» 
more a will : but in the time of K. Z, 

8. it 1s lefta demurre whether a deed eters F 
by fach be good ornot, Ifbur mute, +. ENn 


þ - 5010 effec. 
fn _ wy wa - om ny 
es, and ſo perhaps by fignes de- FERPA 9 

Clare his will, "4 Mad. An Alien oor: 440 
Way make or be an Executor; fo as he deFountaznes 

©noran Alien enemy, for ſuch can- Calc. 
nt ſue,as inthe late Queens time was 

<1d,bur there the doubt was whether 
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Snbject of Spaine were at that time 
to be held an enemy , no war being 
proclaimed between the Kingdomes, 
though hoftilicy exerciſed: As for 
perſons attainred, convicted, or out- 
lawed, it will bee ſaid thattheſe can 
have no goods of their own; and 
conſequently,they can make no Y Vils 
norExecutors;and it 1s not to be deni- 
ed,that we finde it pleaded ſorretimes 
by Executors, that their Teſtators 
ſftoods outlawed ; bur firſt it is cleer, 
that all and every of theſe may have 
goods, as Executors to others, which 
neither are forfcired by attainder , Of 
outlawry , nor deveſted by mariage, 
or villenage, rherefore as tou- 
ching them, they may make Tc 
ſtaments , and that all theſe forts 
of perſons may be Executors is ev! 
dent : So alfo rouching Villens 
Monks and Fryers, whocan have no 
goods totheir own uſes, and that one 
attainted of fellony, may have an Ex 
33 Els, in Ba- ECutor,appeares by the caſe in the late 
rey Queens time, wherein it was long 
debated whether fucn an Execuro! 
mightmaintain a writ of error ornot 


0 revers the attainder of rhe Tron 
5 
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\; for other Ourlawries , the plea 

hereof by the Executor , thar their 

Feftator was , and died ourlawed, 

Yroves not a nulliry of che will,or Ex- 29 4. P.63. 
cutorſhip , for then they might have 49 Ed-3. 5. 50- 
pleaded, that they were never Execu- 4. 4, 

ors. But ic rends to this, rharno 33.7707: 


L 9 Eljx. D. 262+ 
zoods did or could come: torhem for coy; collib.g. 


atisfa&tion of the debrs, by reaſon of fat.'gs. 
ourlawry , yer it hath been delivered 19 H-6: 47. 
otofold only in many books, but by 3” oy i4 I. 
ome of late,thar debts uponContrad, . 
here the defendant may wage his g j1.7. 
law, arenot forfeit by outlawry,nor 
uncertaine dammages, for treſpaſſc/in 
vattery, or falſe impriſonment &c. 
Luer. of breach of Covenants. 
But goods taken away by a treſpaſler, 
may yer be forfeired by rhe Attainder 
I ourlawry of him from whom they 
were taken ; for that the property in 
right ſtill appertained ro him, and he 
mighthave taken them acaine,where- 
loever he found them, therefore the 
ation for this ſhall not come to his 
&curor, but forthe other,norfor- 
eiced it may, =" 
. Whether an Excommunicated per- 15 H.7.Þv.”, 
Ion be able to make, a Will or nor, 


may 


25 
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may be ſome doubr, fince-Keble denus 
bim abilitie ro preſent to a Churct 
and in the very point, anciently the 
S:mm. Sitvefl. pinion of Canoniſts harh beene neg 
bit. Tef un. tive, but more latelygrew aftirmatis 


Who may be Executors,more. 


A N Excommunicate perſon call 
A nor ſue, thar is, proceed in ſuit 
as Executor, till he be abfolved , rhe 
being danger of Excommunicatio 
ro all chat converſe with him ; bu 
this makes not a nnllity of his 
curorſhip nor overthrowes the ſuits 
bur ſtaies it only from proceeding, 
abſolution. 
a As for perſons attainted or outlaws 
Clarke ittaint We have before ſpoken affirmatively! 
may bean Ex- way of proofe thar they make ExecF 
ccutor by Paſt, rors for continuation of theExecutor 
juſt. ſhip. So of aliens , and others befort 
Paſcetinde Recufants convidted at therime of tif 


Foruntam?. Bur 
an Alienene- death of anyTeſtator are diſabledto hy 


my cannot ſue ts Executors, 

2s Executor.P, Whether Cor porations compound, 

31-E-3-74.c.5 or conſiſting of divers perſons may 
made Executors or nor, I doubt, fit 


beesuſe they cannor be feoftces : 
truſt 


ruſt to others uſe ; kcondly, they 
rea body framed for a fpeciall pur- 
ofe ; thirdly, they capnot-come to 


ove aW;ll,or at leaſt ro take an oath 
others doe. 


What a man mas give or diſpoſe by bis 
Will. 


Aving conſidered of rhe makers 
of Executors by VVill , and of 
em ſo made. Ler us ny CO 
mat by this Will, may be diſpoſed, gi- 
mor bequeathed: And firſt, He who 7!29)-Fer/* 
unſelfe is an Executor, cannot by his po ; 
ll give, orbequeath to any other ;;;. 
ie goods, chatrels,or Credits he hath 
$Executor ; the property not being 
ltred, for that he hath them, nor pro- 
7rly as his own , or to his owne uſe, 
mely he may make a Continuation of 
e Executorſhip, and his Executor 
all have them as Execurtor to the 
Teſtator, as wasreſolved by the 
Judges of both Benches in the late 
Queens time: And if he be Admini- 


ator the bequeſt is alſo void , nor #il-20-E/%; 


en wall they goe to his Executor , 


At toa new Adminiſtrator ; but on 


his 


edt 
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_ At anytiment hjg death bed, he may give them by 
p oy: pings word or deed , chagh Got by Will 
pert. Next, it a man have debrs owing 
him,as many have much,jt is conlid: 

rable, whether by way of bequeſt 

his Will,he can give away any of _ 

. tro any from his Execator. An 
S048:2:3/44 oubrlefſe be cannor effeftuallyl 
Where the be- law, they being nor ſubjeCt ro affigs 
queſt wasto ment to any except the King : So asl 
ene of tic EX” he give ſuch adebrro A. and ſuchn 
t 14 chattheo- Þ+ yer muſt the ſuicfor chem bein the 
ther Executor Name of rhe Executor ; and fo alfo tht 
miphecelcaſe it releaſe, or acquitrance for rhem , and 
not incheir names to whom rhe be 

queſt is. But when they be received! 


If ſufficient o- there be no debts ro pay, the Executs 


herwife to pay , 
all one, asf ought to deliver them to the party t? 


We iPnny whom the bequeſt is,and rherero ma 
be compelled in Courr of Conſcience 

Or in the ſpiricuall Courr. There 

tore thecaſe of, bequeathing mone) 

payable upon a Mortgage is in th! 

48. 3-p.t 4.15 manner to be underſtood to be good, 
11.E@.3+Fiti. and not otherwiſe ( asT take ir ) H* 
2.e0149. tharis jointly eſtared withany.othe) 
in lands,or goods;can give no part) 

his Will; but all will ſurvive, but by 

AQ inhis life , he may diſpoſe of bb 

_ path 
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art, and the Aﬀignee may diſpoſe of 
is moiety by Will, yea, though ir be 
aalfe a Horſe, or Oxe, that cannot be 
Iivided, So if a Leaſe of Lands or 
Tithes, or Grant of goods to two, ba- 
endum., one moiety to the one, and 
he other moiety ro the other , each 
my give his moxety by Will : But if 
ne be poſſefſed,or eſtared, for yeeres, 
y leaſe, wardſhip, or extent, &c. 12 where bah 
he righr of is wite , or have the next ſtated joymly 
voidance of a Church in her right ; by one Grant. 
e cannot by Will, give, or bequearh Differences = 
ny of theſe, bur notwithſtanding phy] 3c rok if 
hey will remaine to his wife , upon us in com- 
Is death ; bur yet his gifr , ' or grant m6,holding by 
frhem, raking effeX in his life time, ſeverall Grants 
ould bind his wife, and carry away cok kinde 
ne intereſt fromher : If one be tenant nao 
orthe lives of one or more others, 
SOfrimes men take leaſes for lives,for 
ounger perſons then themſelves , this 
annot be by Will diſpoſed of, for that 
C 15 no Chatrell , nor is ir within the 
tures of Wils, for that itis no ſtate 
inheritance, Therefore let the par= 
} looke to convey it in his life time, 
eltit goe roan Occupant, 'viz. him 
vo firſt ſkall enter, if irbea ſtate of 
Land 
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Land, he muſt either make Livery, 
have a bargaine and ſale enrolled , o 
have a covenant to ſtand ſeized ro tii 
uſe of his wife, or ſome of his bloud,o 
make a leafe for yeeres determinabk 
upon thoſe lives : Good it be ba 

gaine, and faile for yeares, if the thing 
bein Leaſe, that ſo withour inrole 
ment, or atturnment , the Rent md 
paſte, elfe a bargaine and fale mayÞ 
made for a moneth, or ſuch like rims 
and rhen a releaſe or grant of there 
verſion inſteadof Livery and Seifin: 
Burifa wan have a leaſe for never! 
many yeares determinable upon lif 
or lives, that is to ſay ,_ if ſuch or ſucl 
live ſo long, which unskilfull perfons 
call aleaſe for lives, this ſtate m9 

weltenough be given anddifpoſedd 

Will, becaafe itis burta Chartell, itt 
manſeifed in fee, or intaile of land 
having Corne growing uporit, a 
by his Will dos give the Corn, af 
dve before ſeverance, this 154 good 
bequeſt ; becaufe the Corn ſhould 
have gone to the Executor. So! 
is alſo ofa perfon touching his gl&% 
and a man feiſed in the right of 1 
wite, or hisownright., bur forlit, 


4 
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tas for trees growing upon the = Fm As 
ound , theſe can no otherwiſe be gi- fees , £ - 
n by Will, then asthe land it felfe, jorjibus quam 
Don which they grow , may be gi- de aliis, &c. 
n: of which maicer , as not pertain- QUe- on 
p tothe office of Execurots, v3z, ita, he 
w and in what manner lands may $:.-ce file 
given by Will, I intendnot to treat without giving 
thele diſcourſes. FEE” the Landit felb 


Of the Revecation and Countermand 
of Wils and new Publication. 


Aving conſidered of the making 


Lof Wils and Execurors. Letus 

ore we come to the Probat, gy reftumen- 
nlider of Revocation , for that tzm morte con- 
y take away the force of a Will ſummarur. 
nly made.,A Will therfore having _=_ the plca- 
dparts, vie. Incepdion, which is "Py 
ES oa? peaonn, making a later 

making, & Conſummartion which will. [b.intra. 
ve death ofthe Teſtator, or maker fo.3z3.6,064x 
the Will, there is power in himart #-. 
7 time before dearh , to revoke 
alter his Will athis pleaſare. Con- 
we therefore of Revocarions, 
L alſoof new publications , or re- 
mance of Wils in whole or in 
It: AS therefore a Will may bee 


made 


The Office of 
made by word, ſo alſo maya Wi 
made in writing be by word revok 
or difanulled ;for ſince every makin 
of a latter Will, isa Countermand,! 
ſyppreſſion of the former Will ; an 
fince a Will may be madenuncup 
tively or by Word, |& ſoby making 
Verbal WHI,one may revoke a writ 
Will; itwill thereupon follow t 
one by word may expreſſe the alter 
tion of his mind thus far,that the 
by him formerly made fhall not ſta 
but be revoked, and annulled,andil 
will ſtand, and beeffe&uall , 0 
 heafter dye wichout making any" 
VVill, ornew publication, or real 
mance of the former , he dierh 
ſtate, or without VVill. As a VV 
may be wholly revoked, 1o 
in part: Hereabout a good reſolvl 
on was Ina Kentiſh Caſe , where® 
Ryeteby his VVill in writng did#/ 
ſome Gavel-kinde Land, to one H 
73ſoz , and five dayes before his cf 
aid inthe preſence of witneſſes , ” 
this gift ſhould not ſtand, and" 
he would alter it when he came 0 
deſiring them ro beare witneſſe 0 


Revocation, Now beforc e 7 
OL 


mal 


home he was killed by the faid Har- 
7ifon, who cauſed the Will tn writing 
10 be proved, and after he was attain- 
tedand hanged for the Murther , and 
his Sonne by the Cuſtome of Ker?, 
(viz.rhe Father ro the boupgh,and the 


Sonne to the plough ) centred into the x4Fliz.Dy.zr0 
Land, and thismanner of Revocation 9. 


by word onely was held ſufficient, al- 
tough the Will in writing were not 
cancelled nor defaced, And rhe like 


refolation for verball Revocations1s I 28,0 29, 
implyed inthe Caſe of Forſe and Hem- EM7-£9- 5-4 1e 


ng, where it being reio:ved thata 
Feme Covert, or married woman, by 
word Countermanding and revuking 
her Will formerly made, when fhe 
Was a fole or unmarried Woman:this 
wasnot effeuall, nor of force, by 
reaſon of her Coverture,tuking away 
tne freedome of her Will, hereby ir 
5 Implyed that -another who hath 
freedome of Willmay byWord (ufh- 

temtly revoke a Will in writing ;& fo 
Was it fince alſo admired in the Caſe 


Os 


tween Sir Edward Mountague-and 7 7.6. 3 3.2, 
Jeffiges,rouching,the Will of Sir Fo. 38:39: Biz: 


Gffryes , bur-there a difference was 
Vicerived berywixt faying, I will-re- 
"4 yoke 


— ww bet th. onda es on. —_— 


_— 
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voke my Will, which only expreſſed 


a purpoſe or intent, and therefore 
was no preſent Revocation ; and ſay- 
ing I doe revoke it , or it ſhallnot 
ftand , or my. heire fhall have my 
Land, which croffed the gifr of it by 
the VVill., And as VVils may bei 
wholly or in part revoked, ſo may al 
ſo the execurorſhip of one or more 
of the Executors, and yer the V Vil 
may ſtand in all other parrs,fo asrhere 
be any one Executor of more unre 
voked: bur if all berevoked.then the 
whole VVillis revoked, becauſe n0 
VVillcan ftand withour Execurtors: 
and this Revocation may be by word 
onely , withour being expreſſed n 
the Will or any other wricing. Butl 
would wiſh all to expreſſe ſach revs 
cation inthe foot of the VVill, orthat 
the names of the Executor or Execu- 
tors fo revoked be expunged or blo 
red our of the Will, and that thisÞ* 
done inthe preſence of ſome w inelles 
co teſtifie the aft and intent ofthe Te- 
ſtator, 

Againe, Revocations may be b) 
 aftin law as well as in fat, or by 


 reftandexprefle rermes, as in thela 
Cal 
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ak of ornt agueand Feoffryer where 
and being deviſed by We , andthe 
eviſor afrer making a feoffement , _ ins 
oughthere were ſome defeftin the ” _ Fn 
ivery,to make it effeCtuall, orifhe 77, 5 *7* 
ade a bargaine and ſale, that was ne= 
r nrolled or granted the reverfion , 
Mt 820 atturnment had, ſo as the Land 
ſſednor, yer in all theſe Caſesrthe 
ill or gifc of Land ſtood revoked - 
tin Caſe he had only Covenanted 
a he would have made ſuch an c- 
ite, andnotdone it, this was held 
be no Revocation. And fo by ſome, 
Cale he doe bur make al eaſe, leaving 
 Feefimple, asitwas, butof this 
#ere ; And ifa difference may not 
betwixt makin z a Leaſe for yeares, 
da Leaſe for life, which altererh 
* Freehold, Tfa Leaſe for twenty 
26s be bequeahred to 7. S.and after 
* Teſtaror mykerh a Leaſe for fif- 
Nyeares, reſerving a Rent, I take 
3 t9 be no Reyocation of the be- 
«; bur if the Teſtator after this 
Ul made, take a new Leaſcfor a 
SXterme, ſo as the former Leaſe 
Urendred. in fa& or in Law , this 
accds be a Revocation of the be- 
C 2 queſt, 
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queſ?, of At leaſt aty adtwllarion thett 
of , and rhar although the bequtl 
. _ were generally of his Leaſe , hbr mt! 
__ tioning the nimber of yearesz 
this which he tiow hath, isanothi 
Leaſe, and nor that which liehad 
the time of the making of the will. 5 
if one give his black gelding by Wil 
and after;before hisdearh , he fcltet 
or eiveth away that Horſe, and buf 
eth another black otie , this new gd 
ren Horſe ſhall not paſſe by the Wil 
becauſe ir was not the Teſtators 
the time of making his Will. So al 
it the Crop in the Barn be bequeati 
in Ofeber, and the party lives till 
tine rwelve month, having foldu 
Crop and Inned a new , this latl 
Crop ſhall not paſſe by the Will, a 
the former cannot. Ty 
 Againe, as revocation tay Þ* 
altcrarion of the Deviſor, in the La 
Deviſed; fo may it alſo be by altf! 
rion, in ſome caſe of the ſtate or 9% 
lity of the perſon of the Deviſor. , * 
if a woman ſole makea Will, and? 
ter take a Nusband , this wit? 
any more , asis reſolved inthe# 
caſe of Forſe,and Hembling,doth W* 
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Revocation, or adnullation of the 
Vil, for that clſe it ſhould be irre- 
ocable, fince ſhe having loſt the 
eedomeof her Will , cannor atu- 
ly and dire&ly make a Revocation, 
we before have ſhewed. But nor- 
athſianding her Will be revoked 
tin caſe hex Husband before or af 
x marriage, with her were bound 
Covenanted, ro perform this wo- 
ns Will, ifhe ſodoenot, by pay- 
ent of the Legacies thercin bequea- 
ed, his Bond or Covenant ſtands 
099, and be ſueable againſt him, as 
as adjudged touching the Will of 
lizabeth Smaleman , married after 
Will made ro one Food, Who 1; 25,26, Eliz, 
Was bound to performe it: yet 
"other caſe there js of Alcerationtn 
Ke of the Teſtators perfon , which 
© no Revacation of his Will, 
Ithe being of ſound minde and a- 
lity, make a Will , andafter bc- 
mmeth francick. Inchis caſc this 
no Revocation. So as his Will 
na till his death irrevocable, if hc 
Yer not. Now of a VVllRe- 
&d, there may be a reviver by a 
* Publication, and thereof now. 
C 3 of 


The Office of 


Of new Publications. 


Aving ſhewed how a V Vill maj 
be revoked, and folaſe its force, 
lerus now ſee how withour makin? 


M,z2,39, Bliz. anew VVill, that fo revoked mayb: 


77L ba.rgg 0 


' revived, and ſeron footagaine. And 


that is diverſe wayes: as, Firſt, by! 
Cogicel} annexed after thereunto, 2? 
was reſolved between Betford, 

Barnecot , in the Kings Bench. S* 
condly, by adding any thing co ti 
VVill, or making a new Execut0 


 &c, Thirdly, by expreſle ſpeech® 


word , that it ſhould Rtand or be 
VVill; as I conceive,to have been 

better opinion in the faid cale © 
Afountague and Feoffryes , where 
yet was much difference of opinivh 
borh rouching Revocation and 1 
Publication. If a man having Mm 
a former VVilt, doe make a latt 
which is more than a bare Revoca? 
on; yerif afterward lying upon bY 


_ death-bed, and ſp:echleſſe,borb che 


V Vils bedelivered inco his hand, 7 
he required ro deliver to one 0. 
friends about him, that will way 
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te would have to ſtand, and io keep 
1 his hands the other; he thereupon 
lelivereth ro the Miniſter or other his 
cighbours, the firit made VVill, re- 
ining in his hands rhe latter , as was 
done in th2 rime of Edwarethe third. 
ere the former V Vill, though made 
vid many yeares before,by the latter, 
Srevived, and hall ſtand asthe Par- 
es VVill. Burt now pur the caſe 
hat a Bequeſt at the firſt is voyd, yer 
y Publication after , it may be made 
300d , as if one give to Sar. his wite,a 
ecce of Plate or cther thing , and 
th no ſuch wife at the rime, butaf- 
r marrieth one of that name , and 
ben publiſherh his Will againe ; now 
his ſhall be a good Bequeſt, So if one 
viſe Lands or Goods, which one 
ath not; Tfhe after doe purcha'e the 
me, = then ſay that his will = 
Te made (hall Rtand, or be his will. | 
ſhall bea good will and bequeſt, - iii 
this is in eff:& anew making. And ww 
DD 
gh moſt of the precedent cafes, ; 
© of Revocation of particular parts 
Xrhe will, and nor of the torall ; Yet 
it, be itconfideredrhat, rhat part fo 
Yoked wasin eff:& the \ubſtance of 


C 4 rhe 
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the wils: Next, it is eafily diſcerned 
thar if one part be revocable, ſo is an- 
other alfo ; And thus Revyocatiof 
may ſpread it felf over rhe whole ; nay; 
— the whole ; Uns flatit, may 
be revoked; as well as by parts , eve 
as a fagot may be put wholly into the 
fire, as well as ſtick by [tick. And as 
the Vellesties or diſpolins parts of rhe 
will, are revocable and revivable by 
new Publication as aforeſaid , fo1s 
alſo the conſtitution of Executors 
Asif one of rhe Executors names be 
ſtricken our, and afterwards a fiet. be 
written over his head by the Teſtator, 
or by his appointment,now is he are- 
vived Executor. So it the Teſtatof 
expceſſ> by word ; in the preſence df 
witneſſes that the party pur out hall 
yetbe Executor z but now I mean$ 
where the Executors name is notio 
blotted nur , "bur it maybe read and 
diſcerned , for elſe tlie ſtet 18 upon 10? 
thing , and if rhe Verball rea ffirimanct 
(ould renue his Executorſhip; be 
nuſt che wall be partly in writing,ald 
partly: Nuncipative , his name not be 
ing to be fonndin the written wil, 


CHaPF 
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UA IL. 
It the ſtate of things inſtantly 
upon the Teſtators death, be- 
fore any Will proved. 
Herewe wall conſider theſe ſeveral things. 
I. What i wrought by a Gift of a 
thing certamne end kpoyne , as the 
Write horſe, the Red cow,@c. 
2. What by a bequeſt to an Execu- 
tor. 
3. What wronght by a Rthaſe in the 
Will, to « Debtor, 
4. What by making a Debtor, or Cre- 


ditor an Executor, 


Fx=&e&sS rouching the firſt, v3z. 

SW> the bequeſt of a Chat- 
/AWS tell reallor 

fr which the Teſtaror 

had in poſteſſion, nor- 

| withſtanding that , if 

te ſaid Teſtator had by his Deed or 

"King, orbiit by word im his death- 

xd, or before given theſe his goods, 

Ad dyed before they had beenzaken, 

Tt wiom they ſo were given,might 

have 
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1 &2.P,&Ma, have taken them', yet in thijs-caſe of 
y IS - gitt by Will, neicher canthe Legarec, 
2 £44.# It. " 232, he towhom they arc bequeathed, 
elcher take them , or recover them 
from the Executor, ora ſtranger te 
king them, by any faite arthe Law, 
Of the fecong, for thathe hath no property in chem 
See Co.20.f.47, FER, If the bequeſt be to hinpſelfe who 
652. is made Executor, be it of Leaſe,Plate, 
So refolved Cattell, &c. They ſhall nor veſt no! 
wal ſercle in him as Legatee , but as Exe- 
ena chan cutor , untill expreſſe or implyed 
rr.Portman.pt, Eletion, but made ro have and takt 
& Simes defit, the lame by way of Legacy. Andtht 
Sc more of reaſon in both caſes, is this. 232, thi 
—_— ro ” the law preferres debts, and the fa 
__ yy, _ tisfattion of them , before legacics 
Fxecutor andties Execurors alſo to that rult, 
onely and therefore will cransferre nothing 
from, or out of the Executor,- till het 
having confidered of the ſtare of ibs 
debtsrobe paid, and goods -out ol 
which the (ame are co be paid, {ba 
finde thar ſafely this or that” legat 
may take effe&t, without making aff 
defeR in. payment of debrs, or draW 
ing upon him,and his own goods,a 
danmage or lofle, asa V Vaſter, # 


thereupon ſhall aſſent to ſuch Legact* 


Thus 


fv» fn &f V_wWwamrmA©mz +8. 07: $14. 
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hus now is the law taken, but here- 
totore ſorne opinion hath run other- 
riſe. viz, that he ro whom any be- PF 
4 2 /-£1, O00, 
Mdceraine night rake Þ withous Oflacpertap 
, gnNt TAKE It WIitROUT ſome ſingle or 
any affent of the Execuror , and that $g,434ine opini- 
when to the Executor himſelf, any ons mayalfo 
goods or chattel,nioveable or unmo» bave runthat 
Vable was bequeathed. In caſe there V3 _—_ 
vere otherwiſe ſufficient goods for . i age 
latisfa&tion of debts, the fame ſhould Js £ tunes 
inſtantly, upon the Teſtarors dcath, argued, and 
without any a& or elefion by the then adjudged 
ecutor, be transferred into, and 3 bcio1e- 
unto him, in his owne right, as a Le» 
gacie, and not remaine in him as Exe- 
cutor. As for ſurnmes of money be- 


qQueathed, or fo much in Plate, or 
Rings, it is evident that they mul{ be Tobebought. 
ad by the delivery ofthe Executor : 
hath the Legaree ſuch an incerelt 
ore deliverie, as thatdying before 
Paymen.,it will goe to his Executors. 
utasI take it, no ſuch ro whom any 
mng certaie is given by Will , can 
Make any gift or grant of ir, before 


Q «2. ofths 
*y Execuror bave afſenred tohisha- > renticr 
Ng r: y 


1 iereot; Nor perhaps will the jr. Legacy, 


utors aſſent , after the grant thercabovr. 
have 
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have ſachrelation, as to make good 
che grant precedents why ſo, yeti 
more then an atturnement of 4 
Leaffee, which is alike afſenc to ri 
grant of another? And ®zcreif by the 
out=lawry of the Legarce , before tht 
Executors afſent, this thing beque# 
thed be forfeited. 

If wichour juſt cauſcan Execntd 
w1ll refuſe to affent, he is compells 
ble by Law Spirituall , or Court 
Confcience, yet if Spirituall Court 
preffe to doe , where is juſt cauſet9 
ſtay, a Prohibit, Iyerh, wt Credo, for 
fince Executors ſtand liable to recor 
very of debts againfi them by Conv 
mon Law, Ttis reaſon that Law & 
able them ro keep wherewich to pay 
And here yet note ſome feennng of 
poktion in Law, for where before 
greatdifference was ſhewed berw&en 
a Deviſe or Bequeſt,and a giftor alic- 
nation<xecuted in ones life time; Vl 
the Lord Deyar reports it to be reſol- 
ved, that where a Leafe for ys 
was nade upon condition, that 5 
Leſſee ſhould nor Aliene in his 11 
time, that yet a Bequeſt of this Leaſe 
by his YVill, was a breach gs i 

| = 


| 


| 
| 
| 
| 


| 
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ondition, as being an alienation in 
Bs life time. 

3. Of a diſcharge by VVill to a 
debtor , ſome queſtzon may be, whe» 
ther to perfe& and make good this, fo 
as the debror may plead it 1n Barre, 
there benor requiſite , as inthe for» 
mer, an aſſent of the Executor. On 
the one fide, ſince this giving ba for- 
piving , for he to whom ir is be- 
queathed , cannot otherwiſe have ir, 
then by way of recainer, it may pro- 
bably be faid, that here needs no fuch 
allenc of the Executors , as in the caſe 
where any thing is to be transferred ; 
for here is rather an extinguiſhmenr, 
indan exoneration then a paſlage ofa 
Chattell by way of Donatzon : On rhe 
ether {ide, ic is probable, that ir being 
ut a Bequeſt,and ſoa Legacie, fmce 

ebrsare in Law and Conſcience, to 
© ſatisfied before any Legacies, thar 
therefore the Execuror having not 
ſufficient otherwiſe to farisfie his Te- 
ſtators debrs, may ſue for this debt, 8c 
ſe ro ſuffer itro paſſe away as aLe- 
be, - And to this opinion doe] en- 
"ne, as beſt for Credicors; and fari(- 
aftion of debts is by Law reſpeQcd as 


at! 
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an af greatly concerning the Teſt 
rors ſoule. But fome will perhaps 
make a contrary doubr,that although 
therebe an aſſent of the Execncors 
ro this diſcharge, yer it will not 
amount to .a legall reteafe, for thart 2 
debr_, at leaſt, if irbe by ſpeciallty, 


Not deefſe,bur cannot be releaſed but by Deede, and 


ae bene #fſe. 


a VVill isno Deede, for a Seale 5 
not neceſfary thereunto,though ir be 
firand convenientz whereto I give 
this anſwere, thata V Vill, though it 
be not properly and legally a Deede, 
for it may be good enough without 
a Scale, which 1s an eſlenriall part 
ofaDeede, yet harh itthe force and 
cfie& of a Deed: for as a Releaſe cat 
notbe made but by Deede, fo nel- 
ther can an Eſtate or Intereſt, though 
bur for yeeres in Tithes, Advowſfons, 
Commons, Faires, and like chingsbt 
granted or aſſigned otherwiſe then by 
Deecde : yetir is cleere, thar ſuch 2 
ſtate for yeers in any of theſe may Þ* 
given by Will, as well as a Leaſe 

Land, which proves a Will ro have 
the forceand effeR of a Deede. 


pry yy mpegs 
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Of making a Debtor or Creditor, Exe 
cutor, and firſt of the Debtor made 


Execztor. 


Uppoſe we then that A. and B. be- 
) ing made Executors; the Teſtator 
as indebred ro A, rwenty pounds, zt.H.7.3r. 

1 B. was indebred to the Teſtator Plow.Com. 185 
enty pounds, how doe things ſtan 

{ently upon death. Firſt,it 1s cleer, : 

at the debr of B. to che Teſtator 

ndsin Law extin&, 


iking their debters Executors : 
dyctdoubtlefſe me thinkes ſuch a 
ter made Executor,, ſhould hold 
ikelfe reſtrained in Conſcience, 
mtaking benefit thereof, if (the Year _ 
remitted ) there ſhall want ro fas , Hoke = - 
ecicher debt or Legacie of the the Law was ta- 
ator: and I doubr whether a kenrobeas ſu- 
urt of Conſcience may notjuſtly fra 8.E-4- 
der; the Tr, being per- 
'S 1pnorant of this point in Law | 
tthis debr ſhould ho releaſed by TROGDNENE* 
ing the debror Executor. And 21.E.4.3 81. 
i 1s ſpoken of making the Debror 11.8.6.38. 


Execu- 
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Execuror, generally the ſame is to! 
2.2.3.20.99 yuderſtood of making any one oft 
__$al9 © 32. Nebtors Executor , where there| 
a many joynt debrors:and fo alfo whe 
many Exceutors be made , andb 
one of themis debtor tothe Teſtat! 
for they cannot ſue withour maki 
him whos debtor , alfo a-plaint 


0 H.y13 Lea which he cannot doe againſt him: 


GCcrnurrer 1n The Hke Law ronching ACQtions 
treſpaſſe by all treſpaſſe or account: Yer of old,wlt 
againſt the E- one madehis Bayley one- of his Ev 
xecuror, who curars , rogether wich A. and B.8 
was ereſj OT» brought 2n ation of Account api 


the Bayley, in their ewo names 0 
Juſtice Herk held the a&ion 
brought: This was in the begi 
J-E. 3.23) of K. Edward the rhird his riume; 
6.H. 4.3. the contrary hath been fince reſolf 
8.x ,4-3« Choke. fame alſd have held , thar thou# 
the life of this Executor , who 
2+.2-7.33, debtor, he could nor be Sued, y* 
20E.4-I7- cer his death,rhe ſurviving Execu® 
mightſae his Executor: bur-chat6 
not be, asI take ir, for charthe® 
was utterly extin&by the makif 
him Executor, as if che Teftato!) 
releaſed itrohim; yea, rhoug!* 
Pw. com135 Execuzor dyed beforche did & G 
ml 


> r.E.4- 3 Gr, 
Plawd, can. 36 
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miniſter or prove:the Will. And like 
extinguiſhment of the debt , if the - | 
Creditor marry with one of the Exe- Es 
cutors of the debtor # y.er was there 11. 2. 4. £83. 
an ation of debr :maintained temp. 94+. 

arp 2rd 3s by the Husband and Wie 
againſt the Husband, and orber Exc- 
ucors upon an obligationby the Te- r 
ator tothe Wike, before her marri- 31- E.3. £32, 
lee.” But ifa debtor take:Adminiſtra- © #52 
lon of the goods of his Creditor; this 
C Lhinkes ſhould notdiſchar ge him, 
Put thar his debt ſhauld-Rand as affers +. _... 
bis hand becauſe rhe {inteſtate did '.. , 
0 atto free him from whe debr, | 


ie Debtor or Creditor mate Executr. 


EE making of the Debtee Exe- 
1 oor, amd fo the party who bot 
ou | 


eth hi 


ods of the Teſtator ſhall"be altered gods 

Property our of the :Executor, as | ia value, 

Xcuor, into him as Creditor, bur which ſhall 

Wat can be; T'cannotfee £ For befoaltered. 
D whether 


5O The Office of © 
whether ſhall ic be atisfiedout ofthe 
Sec P mo Leaſe and Chatrells reall or perſonal 
"Ts *c whether out of the Corne :in che 
twemy pound Barnes, Carttell in the fields, Plare of 
eiventethe E- Houtholdſtuffe , this till ſome eler 
XCCLLOT, on made by this Debtee Executor, 
cannot be knowne, nor ſhall be effe& 
ed by any operation of Law , prever 
ting the Executors eleCGton, in taking 
his fatisfa&ion , where and how I 
will. For certainly, as an Executot 
hath eleGion to pay which Gredito! 
Or if thegoods he will firſt, ſo hath he elefion top! 
amount in all and farisfie hirnſelfe by what partd 
to no mote the Teſtators goods he will : yer p# 
then thus debt. ps if there be ready money nth 
Executors hands, there ſhall be an# 
teration of the property of fo mud 
thereof as was owing by the Telſtats 
_ tothe Executor. And if there coF 
not to the hands of ſuch Execut®: 
ſufficient ro pay himſelfe, he may Þ## 
See Ply. com. an Action of debt againſt the- 
x85. 13.48. Exccutor, ortheHeire, as by{0® 
42 RJ hath been conceived: yer let it beW* 
20.2.4.17, . adviſcdof, wherher, if he doe admY 
21.E,4.3, | fteratall, and ſpecially, ifhe pay 
ſelfe any parc, he have not cherS) 


barred or difabled his Suit for y jy 
; 


& EXECUTOR» ST 
fidue. . Bur if he refuſe ro Adminiſter pj wg, 1884-6. 
tall, ir were very unreaſonable that & 185 þ.Heis 
he ſhould nor be able to ſue the other barred = Feng 
Exccutors , for ſo a Debtor might by wy ef ah a 
lubtilry make his Creditor an Exe- 
cutor with others , and take a courſe 
that his goods ſhould come only into 
the hands of thofe others, ſo as the 
Debtor could not pay bimfelfe; and 
conſequently , if he could nor fue rhe 
Other Execurors , he ſhould rhus be 
ſitipped of his debt by a ſleight. @#4- 

7, ifhe nay bring che Action inthe 
ame of the other Executors, only the 
Will being proved in his name, as 
ellas in the names of the reſt: or 
Fhether che Aion ſhall be brought 
In his name alſo , and then he be ,2.4.4.25, 
Frered art his owne prayer. But He may fie 
vant the Heire there 15 none to = _— it 
J9yne with him , and him may he nee o = 
ve , if he havenot Adminiſtred as have not ſuffi. 
-KeCUtor : this admired,” that the cient goods as 
ond ektend to the Heire 5 which Execuror. 
Mthour - exprefſe wordsir dorh 
7, thongh for the Executorit be 
therwiſe, DE as - 4 
f Thus having conſidered of the 
Ae of things before and without a= 
D.2z.. ny 


The Office of 
ny Will proved, or other a& done by 
Executors : we ſhould now .cometo 


the poinr of proof, but rwo thingsper- 
tinent to it,are in Order FY 


CHaP. III. = 


1. What maybe done by or.20 an BY 
ecutor before proving, of #he. ik 

2, Of Refieſall, and the —_ znct 
dent thereunto. he 


Before probate., what my be Gor h { 
to Executors, oc 


Led at S to this it ie dlearc,hs 

BAYS, before proving. 0! 
Ne Will by She. Exec 

#g=5 tor, he may caſe 28 

take into = ha 

any of the or det 

the Teftator, yea enter intothe ho 

of the Keire, it not locked, foro 

and to take the ſpecialitigs: of deb 

and generally he maydoecall bo 

which to the Office of an Exec® 
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ertainerh ( excepr only bringing of 
Hons and proſecution of Suites. ) 

e may pay debrs,receive deÞts, make 
cquitrances and Releaſes of debts 
le to the Teſtator, and rake Leaſes 
racquittances of debts owing by the 

eltaror: Yea,if before ſuch proving 
he day incur for paiment,upon bond 
nade by or to the Teſtator , payment 
nult be made to or by this Executor, 
nough no Will be proved upon like 
ayn of forfeiture.as if the Will were 
roved, Alſo an Executor may be- 
Tre Probate, (ell or give away any of 
ne goods or Chattells of rhe Tefta- 
or. And whereas the afſenr of an Ex- 
cutor, is neceflary tothe ſerling and 
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9.E-4-f- 33-47: 
Te He&., 18. 
They cannot 
ſue till they - 
have the Will 
under the ſcale 
ofthe ordinary 


Xcution of a Legacy,as before harh 


tnlhewed. So as if one give me 
Swhite Horſe , or black Cow, by 
1l,or any other well known thing, 
cannot after his death - rake it, 
wouehT come where itis, butam 
nihable by a&ion of rreſpaſſe, at 
eExeccurors ſuite , if he doe nor af- 
yer an Executor beforethe Will 
Toved, may giverhis aſſent, andit 
ll ſtand good. Yea , alchough he 
© alter any of theſe a&s done, the 


D 3 Will 


2d 23. Eliz, 
Dy.372, 


Lp Ptp. COF7 
2.81. Caſeof 
Gyeysbrooke 


£ : Ts 
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Will being never proved by him 
yet doe theſe Ads ſo done, ſtand firne 
and good, as I take it. Yet (as find) 
an Executor, making his Will, and 
dying before hehad proved the Will 
of the Teſtator , his Executor may 
not prove both the Wils, and fob& 
come Executor ro both the Teſts 
tors. Bur in caſe the goods were,ab 
ter debrs paid, bequeathed rothe Ex 
ecutor , mn Executor may take Ad 
miniſtration of the firſt ' Teſtato" 
goods, with the Will annexed, asV/ 
Dottor Drery,was in the late Que 
time declarcd to be the Law & courk 
of the Court ſpirituall,to which cf 
dit WAS g1ven by the Judges of of 
Law, andthe Courr of Star. Chat 
ber : for though the Book doe 
memion ir to have beene in 
Chamber, it iselſe where ſore orc 
Yea an Executor, for goods of 
Teſtator taken from him , or af 
ſpaſſe done uponthe Leaſe Land, 
a -Diſtrayning , or Impounding * 
goods or Catrell , may maintain j 
fore the Will be proved, Aion” 
treſpail: , or replevin or detzmie, for 
thelc aftions ariſe upon the Execum 


ds EXECUTOR, 


own poſſeſſion. Bur before rhe pro- 

ving ofa Will, an Executor cannot 

maintaine a ſuite or a&ion of debt or 

the like. And the reaſonis, for that 

therein he muſt ſhew forth the Will 

proved, under the ſeal of the Ordina. 

fy. And fo,as I takeir,muſt it be,it he 

bring any a&ion fortreſpaſſe done,or 

g00ds taken in the teſtators lite time, 

(0asthe Teſtator himſelf was ititu- 34,P.6 M.Dy 
tothe a&ion,8&irt grows not upon 135.a. 
beExecutors poſſeſſion. T find that an 

EXccutorgranting the nextavoidance 
f a Church whichto him came from 

© Teſtarory rhe Grantee maintai= 
eda Duare impedit,wichout ſhewing 

iorth the Will : Bur the Executor 
unſclf might ſo havedone, as ofhis 1, ., ,,, 
1 poſſeſſion before the Will pro- ,,,.281,9. 

F<, and ſo without ſhewing it under 

elcale of the Spirituall Court, as 
ell as ations of Treſpaſle, OT Rephe- 
for goods taken afrer the death of 
© Teſtaror : yet in the Principal 
ale of Greysbrooke and Foxe , which ; 
'23an ation of Detinue by the Exe- Plow.com275. 
«or, for goods taken or detained 0, 
i = the Teſtators death, the Plan- 
fe did fhew forch the Will proved. | 
D 4 __ But 
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But that proves noz. any neceſlicy 
thereof ;, or that:if che Will had nor 
been proved, ir conld be no hurt to 
ſhew ir-torth, {0 upon his own coi 
tract for theTeſtators goods:As if the 
Executor ſell Catrell or other goods 
of rhe Teſtator, before the Will pro- 
ved, he may for the mony payable, 
waintaine an aftion of debr;before It 
_ have yroved any: Will : and In this 
- andthe aftion of 'Trefpaſſe, theres 
no neceſſity of naming him Executor. 
Alſo on ttother fide, an Execut0! 
may well enough be ſaed for dibrs0t 
ehe Teſtator, before the Will be pr 
ved ; for he may not by his 6jyn AJ 
of delaying the Probate of the Wil 
| keepoff Suits; except he will reful 
in dae manner;thatſd Adminiftratiof 
being granted, there may be ſome bo- 
dy ſuable by the 'Teſtators CredF 
tors, for debts by him owing. And 
the uſual] plea of the Defendant , '0 
eſtrange himſelf from the Teſtament 

15to ſfay-rhat he neither is Executo) 

nor hath Adminiſtred as Execut0' 

Soas ifheeither be Execuror De j# 

or De fits, by his own aft of Admin 

frag, it \ufeiceth, HHS / 

yu: He 0) 
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Ofrefuſallto prove the Will,and there. 
in of Adminiſtratzon , forecludmg 
reftſall. | . 


NO” rouching this other poing, 
fit ro be thought of, before we 
eddle with the Probate, viz, Refu- 
all ro prove,, we will thereabour 

conſtder theſe ſeverall parts, viz, 
r irthow, and in what manner refu= 
all may, or maſt be. Secondly, mn 
'hat Caſes, or in reſpe& of what aQts 
ne named Fxecutor hath loſt or de- 
ermined his ele&ion of refuſall or 
Kceptance, Thirdly , of what efte& 
nd operation the refufall is , what 
Ufterence , where all the Executors 
ctuſe, and wherebut ſome or one of 
| «y Fourthly, what relation it 
lth. 
Now touching the firſt ;the Ordj- 37-24: 
ary,before committing Adminiſtra- 
ln,where a Will is made, and Ex- *% Spb 
cutors named, if he know of ir, muſt 3***7'3 
p<"d our Proces againſt rhe Execu- ,,..,.,,,22.. 
ors, to come in and proveit, and if 
© doenot come,they are to be ex- 
*Wmunicate ; bur if they doe _—_ 


56 
ifthey nor any of chem will prove, by 
reaſon of ſuch refuſall , rhe Ordinary 
may conmir Adminiſtration ; per- 
o.Ed.q4.zz, Hhapsalſorthey maybe appointed Ex: 
Sce Plow. Ecutors at a time tuture,and not pre- 
[. eb al ſently. Now refuſall cannot be yer- 
| mae _ I bally,orby word , butir muſtbe by 
the Ordirary Tome a& entred or recorded” intht 
for the debr; Spirituall Court, and therefore mull 
thisamounts be done before ſome Judge Spiriti- 
= OR ot all,and not before Neighbours in the 
Grip. Seem] Country; for that is nor effefual, 
Yer Sir Ralph Rowlt, making thc 
Lord Keeper Bacon, Catlin Chick 
Juſtice, and the Maſter of che Rolles 
Execurors, they wrote a Letter t0 
the Ordinary,that they could not at 
rend the Executorſhip, and rherefore 
wiſhed him to commir Adminiſtrait 
on,whodid ſo; making every of thel! 
Refufll , and this was held good: 
So asa Leaſe being by rhat will be 
_ queathed ro Catlin, andhe after ti 
refufall entring and: aſſigning u i 
one, and the Adminiſtrator afſigninf 
ir ro another , it came in queſtion Þ*- 
14 286þ-26.El5, *VEEN chem whether had beſt right, 
Fre7 Brookes and Judgemenr was givenfor the 


Cart.in Ba.com, Tignee of the Adminiſtrator an 
Cat 


——_— 
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T&-2tlins afſignee, whereas, if the refu- 
all had been void , Cathir had conti- 
ued Executor , and ſo his title had 
Xen betrer, Firſt, incaſe rhe Ordl- 
nary himſelf be made Executor, there g.E4.4.33-The 
aith the Booke, he may refuſe before bookcal hy 
is Commiſfary ; and ſo was it there C_ or 
leaded for the Arch-Biſhop of Can- An 
erbury, who was made Executor to 
ai V:ilem Oldballe. 


Pat ſhall be ach a medling or Admini- 
ſtring by an Executor, that be cannst 


reſuſe after. 


A Sto the fecond, wherean Exe- 

Acutor hath Adminiſtred hecan- 9EC447 hu 
ot afterwards refuſe,becauſe he bath yecuror is Ad- 
ready accepted ofthe Execurorſhip, min. 
ind ſo determined his ele&ion : at Dyerin Caſe & 
ealt the Ordinary ought not to ac- Grakirery - 

ept of ſuch refuſaſl, but ſhould com- 1904, 
xl! him to rake upon him the Bxe- 
Fatorfſhip, as the Law was taken both 
atherime of £4. 4. and of Queen E- 

*abeth: Yerifrhe Ordinary doe ad- ,, 67, Elix, 

it one to refuſe, notwithſtanding © 

hat he have Adruinifired - this ftand» 
890d, asitſcemerh , conceiv . d 
J 


60.. 
26.Men. £58. 
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by the -Judgesin the time of Hen. 5. 
for there the Executor, commanded 
one to take goods of the Teſtator out 


% 


of the handsof I. 8, who did accot- 
dingly: and afterward the Executor 


_ refuſed before the Ordinary, and ad 
- mniniftration was committed. to tho 


XMicin. 27.28, | 
ElJ- 


faid 7. S, who brought ana&ion of 
treſpalſe againſt rhe party fo taking 
the goods from him; . and there the 
refuſall and committing adminiſtra 
tion were admitted to be good : (0 
perhaps Fattum Valet quod fieri 10 
debuit, And it well may be that tit 
Ordinary did not know of the Execu 
tors ſuch intermed]i 


cketo provethe Will, and afſume 
the Executorſhip : but if only up% 
the. Executors making _ default 9 
come in upon Proces, to.prove t 
Will, the Adminiſtration be commit 
red,here the Executor may yet at al} 
time after come and prove t 
Will, and fo undoe the Adminiſtratr 


on: as was fn the late Queenes rim 


reſolved, berween Bak and _ 


BY = . = OI > + OO. 1 ME a7 Ce. ES. © 
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But whar if after refufall it ſhalap- 
are to the Ordinary, that the Exe- 
utor had adminiſtred before: his-re” 
fall, fo a$ had it been then knownes 
he Ordinary ſhould nothaveadmit- 
ed him torefuſe. Whether now may 
erevoke his adminiſtration { fort Boxes Calc, ix 
Srevokeable } and inforce the Exe- tom. ba. 4. be- 
aero receſs proving oft ah ee 
Will. And ſurely me thinks he may, , 1 yet would 
or that the Fxecutor by Admint, no prove the 
ring had determined his ele&tion Will. B.rooke 
nd accepred the office of Executor- Adminiſtrart- 


IÞ ; now he cannot borh accepran ak te 
did plead the 


ctuſe: Beſides we know rtik Gre: 
tors may maintaine their Suites a- matter ſpray 
zanſt him, having'once Adminiſtred: and helda 

be Common PI 12'to free' hiniſelfe , g90d p1ca, and 


and ſhew that*he isnot the party ſu- 4 6:—-w\y 

able for the Teſtators debri;' being Juſt. Dothoridg 
at he neither 3s Executor ; nor &ver ad 0x02. in «- 

id Adminiſter asFxecutor , where-- ftat.2.Clrblivg; 
vrehe having adminiftred, it wlbe fo 

tourd againſt him, Now it is not 

-2Ngruous ,' that in the Spirittall 

—Ourt there ſhauld be no Fxt#cutor, 

and yet in the Courts of Weftmmfter 1: 

pre ſhould bean Executor. "Puic ot Wernels 

nce this Point of Adminiftring is40 - +: +. 

mates 


_— — 
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46H. 6.7: materiall to the Point of being admi 
red,ornot admitted to refuſe; we v 
here conſider in this place, briefl; 
what ſhall be faid ro be an Admin 
ſtration by an Executor, derterminin 
his ele&ion,and difabling his re 
and what not, 1, Some will pe 
haps conceive,that che a& of the Ex 
cutor in the fore-mentioned Cak 
where he only commanded TI. S. t 
take goods of the Teſtators our 
Rrangers hands,was no Adminiltrat 
on: and it is true, that in rhat Book 
it is paſſed in filence, and not expre 
faid tobe an Admimftration. 
But the Lord Dyer in the Caſe 
Greisbrookg and Foxe, ſpeaking of thi 
Caſe, faich expreſl; , rharthe Orc 
nary might there have rejeted 
Execucors refuſall; for faich he, WÞ* 
ek | the Executor had once intermedle 
. 20.E4.4.17.& he ſhould not have been ſuffered 
' 2L.E45. refuſes fo as he doth clearely ad 
thatto have been an Adminiſtrati® 
And elſe-where ir is held, thatif ; 
Executor take goods of the Teſtat 
21.F4 a. Aandconvertthemto his own uſe ; 9 
«QA, $+F« = 6- . | it he X 
21, H.8, 19.20, 1940 Adminiſtration z yea , 1 


33-4.6,31,8, but gake chem inco his hands A 


CE TTT_—_—_ —— 
— EE eur 
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me, without converting of them : 
fthe Wife rake more apparell of her 
wne than is neceſſary, this 1s an Ad- 
iſtration, asthe Booke adwits ; bur 
by the aſſent or delivery of the Exe- 
tor, it is not, More clearly, It one 
&eicher pay debts of the Telitaror, r.E{;z.Dy. 166. 
receive debts, or make acquittan- 13-Ed-3. Exec. 
sforthem,or demand rhe T eſtators 27- MeDy 
bts as Executor - or give away x3 Wo" 
ods which were the Teſtators , or 26.4 8.7.8 
liver money of the Teſtators far 
es about proving the Will : all 
ele are full and -cleare adminiſtrari- 
NS asExecutor. Burt faith Fitzherb. 2 
heonly lay out his owne mony for 29-H7-Kewe | 
e.this is no Adminiſtration; fo fairh £4 
w:ckithe pay debrs with his own 
ny, and if he doe it about the Fu- 
Talls. But fome difference may be 
mecene Acts done by one , named 
*<cutor, andby a ſtranger , viz. to 
axe him an Executor of his owne 
0g, whereof we ſhall ſpeak after, 
"X1N this place. If one being ſued 
xccutor, take it upon him, and 21.Ed.4.5. 


adin Barre as an Execmor \ this is 29-4-7-1-5-4. 
Adminiſtration. eh peat 
| LR Fes 


— — — CC E EET —_ — 
— 


'. - The Office of 
7 Of the force and feds of refuſal, | 


— 


= ta the third Point, VIZ, tit 
A. force or effeft of refuſall. Fir 
it 1s cleere, that if there be but ones 
Executor, and he doe refuſe, or bein 
many, if they doe all refuſe, then 1s0 
party dead Inteſtate, and Adminiltt 
tion isto be committed with the Wi 
annexed, as is before ſaid;nor cans 
aftev meddle as Exectitors. But 
caſetherebe divers Executors,vz: 
B. and C. and A. only: refaſeth, 
Cooke, t5b.5.f.28 the Willis proved by the others,th 
Cent. 18, E.2. A. continueth an Executor; notwil 
Bre337- Aflandinghisrefulall, bashe fill m1 
reltaſe debts of the Teſtator; Z 
2-Ed.3.g. Ucbtsowingby the Teſtaror may | 
15.Ed.3.Exe8 releaſed to him; yea if-Saire ber09 
had, by, or againſt the Executo!s», 
4r.E4.3f0/.22 . fhall nor be in che: n2me of B. and 
21.Ed 4f0t-24. only;but A, alſo muſt be named © 
Plaintiffe,or Defendanc;el(e the A& 
on may be overthrowne, For " 
Wil being proved, allithe Exec? 
therein” named ſtarid and con 
Executors ; notwithſtanding 2") 
their refuſall, as ir was reſolved i 


ed w—— —_— — 
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latter end of the late Queens rime, ac* 
cording ro divers former refoJutions- 
And therefore this Executor which 
hath refuſed , way afcerwards Admi- 
niſter at his pleafure, and jntermeddle 
with the goods, as well as the others z 
yet fairh Brooke Chiefe: Juſtice , after 42.Eljx Co.gf; 

be death of his Conipanion , he can- 38-37% 

oo doe, bur rhen the Executor of. 
um who proved, is onely ro Admini- 

Tt, Podnonex Lex. There may 4 & 5.7h.&+ 
* ſome difference betweene Sures ns 169... 
 Executors,and Suites againſt Exe- , gt: Ts 247 

ors, for when themſelvesſue, they —* ; 
x1ng priviergthe Will; and baving' 
ne Cuſtody+of it, muſt 'bring their. 

\ſtion inthe name of a3 the Execu- 
ors, according to the Will ; bur hee 
at 15 to bring an Action againſt 

:m, neednor perhaps take notice of 
Tre Executors, than thoſe that have 
roved the Will, or otherwiſe doe 

miniſter: for it is no good plea for 
ſelves inan Aion againitthem, 
Py there is another Execuror, 

tout ſaying alſo that he hath Ad- 
mltred, as it ſeemerh by divers 

dkes, Nay one Booke in the time 

ery $, gocth further, viz. thar if 
E Sute 


7 
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33.9.6.38 ole 
. C0.9-37-6. 
32» H.6.25. 
37-H.8.11-f. 
£07418 CHTianm. 


9+E.4.33- 
Co.9f61.36, 


Sute be brought againſt all, yet one of 
them not intermedling withrhe pro- 
ving of the Will, may pleade that he 
was never Executor, nor Adminiſtred 
as Executor. By this ir ſhould ſeeme 
that Executors refufing ( I meane all 
of them, ſoasno Will is proved) they 
ivan Aion againſt rhem, may fa, 
that they were never Executors ; but 
me thinkes they ſhould not ſo plead, 
bur ſhew the ſpeciall matter, as w# 
done in the rime of Edward tit 
Fourth, 

As for Relation, I will forbeare® 


ſpeakegtill Tcomero proregean that 


Probate and Refuſall ſtand in tif 
ſame (tate, as couching Relation. 


8&2 EXECUT OR- 


VE EDEDEDS: 


ee Ee eee 
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CHAEF. 111. 


Of proving of W T7 


ENAZEs Ow let us ſee touching 
T 2 | the Probate of Wills, 
* what is conſiderable ;and 


Vs therein of theſe chree 


I. Where , and before whom,and how 
?be proofe mnſt be, 

2% Wot ſp2l be Bona notabilia » #9 
3nt:tfe to Probate. 

J. What force or validity , either a 
right, or erroneous Probate bath. 


4: What relation either Probate or 
Refuſal bath. 


\ d>touching the firſt point, viz. 
How, and where, and before 
= Wills are to be proved,bricfly 

8; 
The proving is in rhe Spiritual 
"ut :yetin ſome Manors by Pres 
E 2 ſcrip- 


The Office of 


ſcription ; Wills are to be provedbe- 
fore the Steward , though no Land: 
thereby paſſe , as appeares by diver 
| Bookes : and in the Manor « 
2.Re3 F394. Aaunsfield is this Preſcription ; ant 
Collid-9:f043- jn others , whereof T remaile was Sto 
wardin King Kichard the Third hi 
time, as he declared. And the like] 
may tell of my owne knowledg 
touching the Manors of Corley ant 
{averſpim in the County of Oxforh 
where IT have kepr the Courts for tht 
Lord Viconet Walling ford , and found 
It in preſent and frequent uſe. A 
It i$ ſaid bythe Judges, in the rime o 
King Herry -. that this proving 0 
Wills in the Court Spirirnall;isnd 
ancient bur of latter time, Yea itt 
acknowledged by Linwood the Deal 
of the Arches, that ir pertaines 16 
ro the Spirituall Court of Comm 
right; nor is ſo in uſe in other Ky 
domes. The reafon why the Law 0 
Plow.Corm279. England hath herein given way tot 
Ordinary , and Court Spirituall, ! 
ſaid by yalſh in Grezrbrooke and Fox 
Caſe, to be the pietic and integ!l 
which is preſamed to be in thoſe "i 
that FunCtion,having charge of 
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Indeed they are, as it ſeems to me, 
xecutors of the New Teſtament; or 
laſt Will and Teſtament of Fes 
priſt, whereby great Legacies and 
ifts are given to men, and by Paſtors 
0 be diſpenſed and diſtributed : of 
mich diltributers, it is required, as | 
daint Paul fanh , T hat they : os L COr4.2. 
athfull, And ha are they who 
1th him can Meade Bhs Admini- AQs 20,27- 
ravit,viz,, that they havefully Ad- 
miſtred, as he did; much depending 
'ereupon, vis. Gods honour , the 
lefling, proſperirie, and ſafety of the 
ountry he Pietie, Juſtice, Conſci- 
ice, Contentation and Salvation of 
Mm Asfor Wills proved in Loz- 
0n,and Oxford, before the Major, 
t1sonly in reſpe& ofthe Burgages 
"thin thoſe places deviſable , bur 
& weretu be proved alſo before 
© Ordinaries, in reſpe& of the 
Pods, and there onely where no 
nds bequeathed. 
" proving then is to be before 
- Lenerall, Parcicular, or Spect- 
p By Generall, I meane the Ae- Foes nal SY 
PIUt ane op  Arcb-biſh1þ , before Lth mn Canter. 
I It 38 to bee proved; in caſcand Yorke. 


E3- the 


Cato 92,9 3. 


The Office of 
the Teſtator have goods valuable, 
called Ban2 Notabiliz in divers Dio 


ceſſes, whereof he 15 Superior. 
Of Bona Notabslia, 


Hart ſhall be faid to be Bow 
Noetsbilis, is confiderable, fot 


' thereabour hath been much diverlity 


of opinion: Some holding , that the 
mult be offorty ſhillings value ; ſome 
five pound , ſometenne pound ; y 
ſome, that rhe value of a penny fob 
ficerh to draw it to the Archbiſi}, 
from the particular Biſhop, Þ 
char difference of opinion I concen 
ro be now cleared, by a Canon mad 
In the firſt yeare of his Majeſtit 
Reigne,at aConvocation held,wher 
by it is eſtabliſhed , that five pou# 
ſhall be the ſamme , or value of 3% 
Not abilia : yet therein 1s this Provih 
thar where by Compoſition or C! 
ſtome in any Diocefſes Bona Notav# 
are rated at any greater ſumme; 
ſame ſhall continuenor altered. I 
likewiſe thereby provided, thatil 
ny man dye in Zranere,v52. in his} 
ney or travel}, the goods whicl 
then hath abour him, ſhall nor 


tld 
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tat Adminiſtration ſhall be commut= 
td, or the Will proved beforethe 
Metropolit ane.” 

Having conſidered of rhe value : 
now another Point obſervable, is, 


#hat things ſhall be aid to be Bonus - 


Netabiliz, And as to that,debts ow= 
n? tothe Teſtator are Bona Notabilia, 
well as goods in poſſcſhion ; their 
alue being anſwerable ; yer Ithink, 
tthe Penz//famme of the Bond be but 
'e pound for payment of a leſle 
um, alchough the Bond be forfeited; 
yet in the SpirituallCourr, where re- 
XxX to Conſcience ſapprefſech the 
woring of Exccurors ; this will 
dt betaken to be Bona Notabilia,uiz. 
thre pound value, although in Law 
ie whol perall {umme be aduty. Bur 
the debr be five pound Or more, 


hough ir be deſperate or due from 


eKing, againſt whom no Suite can 

<, but only by perition;yer will this 
andfor, and as Bona Notabiliz , as I 
Ke it in the Court Spirituall: 
freabourt I can but conjeEture ſince 

© Rules of our Law determine it 
A, And this point touching rhe 
183 being debtor, I ind debarcd in 
E 4 the 
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the late Queenes time, bur not reſol- 
ved,lo farre as I fink: bur there Pop- 
pam at the barre urged, rhat no debt 
fhould be Bona Notabilia; and if it 
ſhould, yer nor ſuch, for which no re 
medy by Smie, as in that Caſe , the 
Goods conſi- Queen being debror. Yer a further 
derableor con- Qyeſtion Locall, is touching theſe 
ſPICUOUSS, debrs, or things in a&ion, in place 
Dioceſſe, they ſhall be faid ro be 31 
Bona Netabilia, viz. whether intit 
place where rhe debrors be,or where 
rac Obligation, or other Specialties 
be. And as to this.the Law harh bet 
taken, thar becauſe the perſdns of tht 
debtors be moveable, paſlant, 2 
tranſitory ; therefore theſe debrs hal 
be ſaid ro be, and to make Bona Nets 
biliz , wheggthe:Bpnds, or other SF 
cialties be, and ibtwhere the debtons 
inhabit and dwell : and fo was it 19 
long fince conceived by Juſtice Want 
fly, and Juſtice Beaumont in one P1i# 
231 37. Eliz. a, 2945 Cale,no other contradicting 
comn. Du. Vide Herein therefore many are miſtak*% 
13-© 14.Eliz> who only inreſpe& thar the per {o0 
Dy. 305 of the debtors doe dwell in fora 
Dioceſſes, other then the places® 
the death of the Teftator , or win 
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isother goods were, duetake Ad- 
un{tration in the prerogative Court, 
ough the Specialties reirained 
here the parry died,orthe refidueof 
sg0Lds were, Bur incaſc the debts 
* unly by Contratt without Speci> 
ty, then indeed th: y are ro be eſtee- 
£d Bon Notabilia,there, and in thar 
lace , where the debror is; as the ſaid 

dges well conceived the difference. 
utincaſe Land be given to Execu- 
Yrs, tor payment of Debts or Lega= 
es, this ſhall not be Bona Notabilea, 
$ take it, though ir be Aﬀers, 


Of the validity , and invalidity of 
Probats, 


A Sto therhridpoint,we will firſt 
ſee of what validity an erront- 

us Pruofeis,and thereabout we ſhall 
Wie this difference : admitting rhar 
nd hath not Bon : Not. bilia in divers 
Rioceſſes, ſo as of right, the proving 
Kine Will appzrraineth nor to the 
tropoiitaze, and yet the Willis pro- 
ed before him; this is not meerly 


Oyd, bur tands in farce, till it be re-. 


erſed by ſome ſentence upon ap- 
peale 
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peale, as was reſolved berween Veer 
and Feoffryes, in the Jate Queens time. 
Burton the other fxde,in Caſe one hare 
Bona Notabiha in diverg Dioccſles, ot 
afPeculiar Dioceffe,8& yet the Will i 
proved before the Particular Biſhop, 
within whoſe Diocefle part of tht 
goods are; this is meerly and utterly 
voyd, without any reverſall. Soalb 
of proving in ſome Peculiar. Andil 
Caſe one have Bona Notahbilia, both il 
the Diocefle of Canterbxry , and iniht 
Dioceſſe of Yorke; the Will mult be 
proved, either before both /detropui 
rarer, if within each of their jur 
ditions there be Bona Notabilis 11 
divers Dioceſſes, orelſe,as I rake! 
if there be not in any of the plact 
then before the particular Biſhops 
thoſe ſeyerall Dioceſſes where * 

goods are, Or if within the 9 
juriſdiction Xfetropslitane , the Teſtt 
cor had goods in divers Diocelles;# 
in th'other, bur in one Dioceſfc ; 110 
inthe one place is the Will ro bePiF 
ved before the Archbiſhop , and int 
other place before the ParticularÞ! 
ſhop, as T conceive. Ando allo 


peculiarjuriſditions. Andn ſom 
| plac 
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Places Archdeacons havepeculiar, or 
Juriſdiftion ordinary, and power to 
the Probates of Wils, and Grant Ad- 
iniſtrations., Bur where any like 
ror or miſproving 18 in theſe re- 
pects.ir is cauſe of reverſall or of nul- 
ty, according to the former diffe- 
ence; ſoalſo, ifthere be falſhood in 
Troce, were it Commrni forma , that 
$, without witneſſes, yer may tin 
te Spirituall Court be undone zif ci- 
her diſproofe can be made , Or 
roofe of revocation of that Will 


Pnce made, or of the making of 
latter, 


Now, yet admitting the Will true 
ndright, and alfo rightly proved; 
tt us yet ſee the farce and firength of 
he Proofe, or Will ſo proved, It 
ng under the Seale of che Ordina- 
J,cannot be denied, fayth one book, 
0 wit, whether this ſhewed forth, be ? *£4#7: 


Will proved or nor, no, though che 43 APA 


roofe be bur indorſed onrheback, 

iz.that itis fo proved, fairh the book, 

A notwithſtanding rhe Defendant 

d lued, may deny that the Plantiffe is 

=<cutor, as not being concluded 

Ir Ropped by the Probate, foro 4 
An 


Plew. Com 281, 
4.283, 
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And the reaſon is, becauſe the Seal: 
of the Ordinary is but matter in Fad, 
and not matter of Record ; norare 
the ſemtences of diyorce, and the like, 
1n the Spirituall Court, Judgements, 
or marters of Record, ag hath been 
often held. | 


Of the Relation of Prohate 
and Refuſal. 


Sfor thislaſt Point , both tit 

Proving, andthe Refuſall hal 
bave thcic Relation to the death 
the Teſtator,as T take ir to divers pit: 
poſes. So as the Proving, faith tie 
Lord Dyer expreſly , and confident!f 
in Greysbrooke, and Foxes Caſe,and if 
reſolution al{o ofthe Caſe proves 
For there Adminiſtration being com 
mitted before any Will proved or flo 
tified ro the Ordinary, as it ſhoul 
ieem, the Adminiſtrator ſold ſome? 
the goodsro T. $. and after rhe Ex* 
curors proving the Will, brought# 
Aion of Detinze, for choſe goods 
gainlt 7. S. who pleaded this Admin 
ftration and fale, and rhereupon [1x 


Executor demurred, and Jadgem 
W 


| 
| 


— 
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was givenfor him, as having by the 
roving of the Will, diſproved the 
\uminiſtration ab zwitiogbut ar is true 
nat judgement was given onely by 
wo Judges; onebeing abſent; and 
other diflencing in opinion; yer T 
bink it was right , and according. to 
Law; andthe Refuſall ſhall have the 
kerelation ; elſe could not the Ad- 
miniſtrarion relate ro ihe dearh ofthe \g z; 5,, 5. 
ntſtare,as jt doth to ſome purpoſes JE 4.33.47. 
RXpretſed in divers bookcs, viz. to Not to wake 
avean Aﬀtion of Treſpaſſe tor- goods poor Ra 
aken before Adminiſtration commit- 4 , , m— 
£d andto have a rent growing Paya= 6 1.6.8. 


? 36 H.v.8. 
leinthar meane time, &c. 2 MasDy. 110. 


What Feesto be paid upon 
Probate or for Copies 
of Wils,or Inven= 

LOries. 


Ver. Stat. 21. Hen, $. Cap. 5» 


. Where the goods hg fix pence to 


110%7t not above 


the Scraber. 
five pond, 


' 2. here 
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2. Where they be above (two ', ſex d. jo 
five pownd but tmatrs, the B.B. twehit 
forty pound. d, zo the Scrity, 


two®, fix 4,t01he B. Þ. 

3. PVhere above{; two ®, fix to the Scritt 
forty pouna,to Jor, 1.4. for each ten lint 
be taken but= Yof ten inches long at tit 


Scrives choyce. 


Heſe Summs are to fatisfie, bil 

for Proving, Regiſtring,Scali$ 
Writing, Prailing , making of Inver 
tories, giving Acquittances, F106 
and all other things concerning ** 
ſame. 

Where Lands is given to bee fold, 
neither the mony raiſed, nor the pf” 
firs thereof ſhall be accounted 4529 
of the Teltators goods, or chatic 
faith the Statute. 

Note,that the Will is to be brovgi! 
with wax thereunto, ready to Þ& [es 
Id, and proofe ro be made of #19 
Will , according co common GY 
ftome. 


For making the Inventory;th® Ex 
ecutos 


ee — es 


I Cur 
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utor is to rake, or call ro him two 
editors or Legatees of theT eſtator, 
ace it in their preſence;or in their 
ence or refuſall,two honeſt perſons 
inp the next of hiskin, or in their 

ult, two other honeſt ,per- 
ns, EET... 
The Inventory is to be indented, 
id one part left with the Ordinary, 


the other to remain with the Ex=- 
Wor, 


TheExecutor is ro make oarh for 
ruth of ir, 


Fora Copy 'defired by any eicher 


«Will or Inventory, no more 15 tO 

Payed than before is allowed 
t the Regiſtring , with the like | 
eto the Scribe, or Regiſter, as , 
doreſaid. oy 

Wer Swinborne, faiththat an Ex= ee atfo 31. E- 
Ur i810 ſfweare, and if it ſhould be 3.cap.11-_ _ 
Went fit , to be boundro make a An pen 
*2cc0unt when he ſhall bee there- {21129 


x F.xecutors, 
oy lawfully called by the Ordina- Fitzhextc-b. 
; ms account, ſeehim, pag. and $37.viR: 
Mag 


ofaccounting ſome books of 18,E.2-tir. 
Common Law niake mention, as Brickc« 
, * Edwardthe Third, Fitzh. Exec. 
Where Trew {alth, that of a thing 


In 4 


ty reg. nation, no account ſhall be befon 
ingin account, the Ordinary ; bnt Parr, ſeems of 


t 5faid,the contrary opinion. And elie-when 
tee ſhall jr isfaid , that where a debtor is mad 


DT. Executor to the Debtee 3 he (hall y k 
21; account before the Ordinary, fort! 


the SPirituall 
Court. debr : yea, as of money in poſſeſſo! 
Y 447-3. faith one, which others denied- 

; 2% An Executor by wrong , ſhall bx 


drawn to an account before the Ord 


21, Ea22. 
Plow. Com. 5.44, 
+H.7, 15. 
Kel, TPP 64.4, 


Alſo of the oath of an Executo! 
Books tell , bur not to ſuch purp® 
as Sino, but truly co perfor me® 


Will. 


an EXECUTOR. 


RESO POEEO ED 
CHAP. V. 


Wat things ſhall come unto Ext« 
ctors, and be Aſſets in their 
bands, and what not., 


1890326 He things which ſhall 
A) (Gy come to Executors, 
SR) [REF . are of great multi- 

plicity, and would 
make a large and 
confuſed heap,if tied 

tOpcther in one bundle or luampe. I 

Vill therefore divide and fort them 
out in parts, after the beſt manner I 

Gn, Firſt, we will dividethem mnro 

tings poſſefſary , or aCtually in 

ae Teſtator, and things in aQion, 

Tnot attually inthe Teftator, Se- 

@ndly, the poſſeffary into chattels , 

alland perſonal), or (as fome lefle 


Moperly exprefſe ir ) moveable, and 
|Amoveable, 
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Of (,hattels reall peſſeſſary. 
THR may be divided into two 


kinds,viz, living, and not living; 
the living arenot many and various. 
Firſt, The wardfhip of the body of 
another, be icby reaſon of a tenuredf 
the preſent owner , or by aſfignmen 
from the King, or other Lord df 
whom the tenure, was is a Chattell re 
all, not perſonal], chough ir beanit 
tereſt in the perſon of another , but 
is in refpeC& of a tenure of Land, or © 
ther hereditaments, and isfor year's 
272, during the minority, or till mar 
riage had, and fois reall. Next, 
Villen for years,as by grant for atm 
from him that had the Inheritance 15 
Chartell reall. As for an Apprentict, 
for yeares, it is by Cuſtome, as rake 
ic, that he goeth, or iz derived ro Ex 
cators : but for reaſon after ſhewe 
I think this Intereſt be nor inthe rex 
ty , butin the perſonalty rather. 
of a debtor in Execution for debt ,®* 
Intereſt in him or perhaps more pi 
perly in his liberty is nor as I concel"* 


(for reaſons which after 1 =_— 


pile a reall , but a perſonall Chat- 
&], Thelike Law of a Priſoner ta» 
ceninche Wars. As forFiſhes ina 
Pond, Conies in a Warren, Deere ih 
aParke, Pigeons in a Dove-houle, 
F#here the Teſtator had the Inheri- 
JW *atce,or but for life,in thePond, War- 
teu, Park, and Dove-houſe, they are 
nor Charrels at all , nor to goe to the 
ccutors, but to the Heire with the 
Inhericance. Tf the Teſtaror were 
utaTermer , they are to goeto the 
<utor , bur as acceſfary charrels, 
following the ſtate of their principal, 
2, The Warren,\Park,Dovehoule, 
Pond.&c, | | 
 Thereall Chartels , not living, are 
lherin Houſes or Lands moſt uſual» 
ly,znd that three waies.Firſt,byLeale 
for years, Secondly, by Wardſhip of 
Lands held by Knights ſervice. Third 
Y, byextenx upon Judgements., Stay 
Utes,or Recognizances; Orin things 
ung our of Houſes or Lands, as 
Rents, Commons, Eſftovers, or ſuch 
Ne, But where an Tnheriror reſerves 
"*Neltupon a Leaſe for yearcs , this 
(hal nor gee tothe Executor, bur ro 
-ire, with theReverſion, other 


F 2 char 


Timp Ex.Af- 
Be 1 24 Fitzh» 
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than Arretages behind , at the death 
of the Teltaror. Alſo Commmons, 
Corodies for yeares , Advowſons, 
Tithes, Faires, Markets, Profitsof 
Leeres,and ſuch 1ike,which the Teſta: 
cor had for years, all which may ac- 
crue any of theſe wayes, as the firlt are 
Chatcell & Reall. Yea,one fimplepre- 
{ſentation to a Church, upon the next 
avoydance, is a Reall and not Perſo- 
nall Chatrell, before it come tobe 
void, and what then it is , we ſhall at 
cer ſhew. And the title accruedto 
the Crown, upon attainder of felony, 
wherethe party held not of the King, 
viz, The Annum diem & V aſtn®, 
that is, power not onely to take the 
profits for yeare , but to wafte and d*- 
moliſh Houſes, and to exrirpate and 
eradicate Trees and Woods, isbuts 
Charrell , and therefore though gra 
ted roone and his Heires, by the Kin 
yet ſhall goe to the Execuror, andnd 
wrhe Heire, 
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Sore doubtfull,or I: ſſe ckere Cafes,. 
touching Chattels Reall. 


Irſt where we ſpake of Wardſhip, 

It is not to be underſtood of 
Wardſhip , by reaſon of Soccage te- 
ure, forthat goeth not to the Exe- 
Wor, bur he fhall be next Guardian, 
who now after the death of the firſt 
Guzrdian, ſhall be next of Kin, if-the 
Yardcontinue under fourteen years 
04,cl he is out of Wardſhip. Se- 
cndly, if one have a Leaſe for three 
vesto him and his Afignes,chis is no 
tel], hor ſhall goe ro the Execu= 
QI, nor to the Heire, but to him who 
"ters and claimes it as an Occu- 
Pit, ifno aſſignment be in the life 
Nthte Leſſee made ! Contrarily, of a 
cle for many yeares, ifthree , or 
Me,or lefſe, {v long live; rhis1s a 
Llatell, and ſhall goe tothe Execu- 
"7. $0 an extent upon a Starute, yer 
5 delivered to the party as a Free- 


hold 


Mt 01ly wakes it ro be quaſi liberunt 


"eRnti as ro the maintaining ofan - 


_ 


Uſe, it wronzfully pur our, Where 
F 3 ane 


8, Viz, Viliberum tenementum, bur 


&5 
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one is ſeifed in the right ofhis Wites 
of Land,or other Kereditamenr,and is 
attainted Oftreaſon or felony, rhe pro” 
fir thereof accrued unto the Crow, 
is but a Chattell, and though th 
King grant it to one andhis Heircs, 
4.E.3-4/.156, yet it ſhall goe to his Executors. And 
#v.CPat-I5» 3fone, having a Leaſe for many years, 
Vi. a 100. $00.or more or lefle , and 
doe deviſe and bequeath the ſame to 
A.and the Heires males of his body, 
and for want of ſach iſſue to Þ.2 
the Heires males of his body , anddf- 
eth,having Hſuea Sonne, rtheterme 
ſhall nor goe to his Sonne , but ro hl 
Execuror or Adminiſtrator , for it 
cannot be made a matter of Erherr 
tance ; ſo if A, had dyed without i 
fae male, the terme ſhould not 12 
gone or remained to B. bur to the EX 
ecutor or Adminiſtrator of F. as W* 
Jately adjudged inthe Exchequor , b* 
eween Sir Robert Lewhnor , and M1 
Flamond, So of an advowſon, or il) 
þ SE 3 37- . other hereditaruent, granted or devi 
cranted for life © 09.0n6 and His Heires for a 1, 
it is but achat- YEares 5 Or it ſuch a termer gran: 
tell, Plow. £0 Rent out of the Land to A. and 1 
524+ Heires,or the Heires, or Heires 17 7 
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tis body , yetſhall the ſame goe to 
tt Executor, and notto any Heire ; 
for it being derived out of a Chartell 
nor be any freehold or Inheri- 
tance, but ir ſelf , a meere Charrell, 
Party ſequity ventremn, 


Of Chattells Perſonal . 


P*rfonall Chatrells, or Goods 
moveable, arc alſoin like manner 
Pbedivided into quick,or dead. The 
Wick are Carttell of all Kindes, as 
Mcepe, Horſes, Kine , Bullocks, 
Wine, Goares, Geeſe, Ducks, Poul- 
ny, There may bealſo in living 
»iceatures reaſonable, an Intereſt, as 
A2Charelt perſonall, asin the per- 
"Nofa man taken in <xecution for - 
=, And this I holdto be in nature, 
N41 Reall, but a Perſonall Chartell 
Lit before was conched ) for that 
Utis the root of it , and the body 13 
Dita Pledge or gape,diſchargeable in- 
ly upon payment, releaſe , or 0- No.na.br.88, 
UKrdifcha rge of the debt. Like Law Reg.orig.t.102. 
a Priſoner taken in the Watres,for Theres men- 


: tionedthatthe 
* and thercin, asin a Chattell, nifaner wasto 


ne party a lega]l Intereſt, as aP- jy. a 190. !. 
ates by a Writ of Treſpalle in the for hisranſom. 
F 4 Regl- 


B790.N6.ca,290. 
& tit «Property 
38. 


I .H.6.Caþ. 5. 


The Office of 
Regiſter, for raking away a Priſoner. 
vs2, Dare quendam Scotum priſonari- 
am ſunm cepst, &c, And nore lately, 
252, Inthe cime of King Henry thes, 
che King himſelfe, upon the winning 
of Builez bought divers Priſoners of 
nis SubjeCts. And by a Statute 1n the 
beginning of Herry the 6. his time, 
this Intereſt in a Priſoner is mentton- 
edas valuable, and comming from 
one King unto anocher ;-- therefore 
doubrleſſe ſhall goe from Teitatort9 
Executor by death,and nor be intrat- 
chifed or treed thereby, The inte- 
reſt which one hath in an Apprentice, 
T cake ro be rather Perſonall rhan Re 
all , chough for yeeres, becauſe noi 


ſpringing out of any Reallroote, # 


Wardſhip, and Villenage doe but 
out of a meere contract, As tor # 
Servant whoſe maſter is dead, doubt- 
leſſe he is legally diſcharged, and ' 
not ſervant either ro Keire or E** 
cutor; but miecte and honeſt it 15, that 
one of them continue him in fervic* 
Lil] a fit time of providi ng him a nev 


. Maſter, and fir toc him, not to depari 
- tuddenly, Now for things perſons! 


withour life; Theſe are evident, ”*; 
EINE 4 


em 
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allHouſcholdſtuffe, Implements,and 
Urenfills, Money, Plate, Jewells, 
Corne, Pulſe, Hay, Wood telled, and 
kvered from the ground, Wares, 
Marchandiſe, Carts, Plows,Coaches, 
Yaldles, & ſuch like moveable thing s. 


More dou'1full caſes touching things 
perſonall, _ : 

" touching rhings l1ving : It the 1o.p.41 4,15. 

Teſtaror had any- rame Pigeons, Come of wilde 
or Deere, or Conies , or Felants , Or ones. 22. H.7. 
Partridges,theſe all as well as Chick- a ado { 
£15 ſhall goe ro the Executors ; fo £40 38.2. 
thoughnor came, if they be taken and * * 


Kept aiveinany Roome , Cage, OF ,, x.41m415. 
i Recepracle, as Feſants and Par- 18.c.4.8. 

pidge often be , ſo fiſh in a Trunke, S005 100 

Bally . nor Hawkes mt c 

4 ehapey FIgcOns though n neſt, It is felo- 
ne, CINg 1N the Dove-houle, nor 2- 


: ; niv to texe 
*to flie our; yer cheir Dans the old OA E 7g0. 


Mes ſhal goto the Beir with the dove- they be 
oue.And if the Teſtator had any re- g90G. 
Comed Hawks,they alſo as Chartells 
*nall ſhall go to the Executor be- 
taulethey are things commonly ven- 
tle. And whereas Hounds, Grey- 
ounds , and Spannells, be not ſo 


commonly bought and fold, nor 10 
3NCt> 


The office of 


anciently have been,yet are they now 


growne to be a Merchandize , and 


why nor? for although they be for tie 
moſt part but things of pleaſure , that 
hindererh noe bur they nuy be valu- 
_ , aswell as Inftruments on 
| cke,borh rending to delight and &x- 
den wi hiarate the Girls A cry of Hounds 
ners lewer, hath to my ſenſe more ſpiri 8 vivacle 
ty than any other muſick. Add hereto 
thatthere may be ſome profit, anda& 
vantage gotten by them , both quoid 
adeprionem bon , & ademptionem m4 
the getting of ſome good food, 8 tit 
Hares,Decre, preſerving of others , as Lambes, C& 
Fetants Pare nies, Fiſh,Poulrry, by killing Foxt 
Duta &care Ade Cars, and others, which deftrof 
them. And we know that money 
recoverable in dammages for takin 
away ſuch, ora Maſtiffe, ſerving i? 
| keepe an houſe. So of Ferrits to cat 
Conies, &c. Therefore rhey are = 
luable. Burit may perhaps be ob- 
je&ed that none of theſe above a 
Cartell, and therefore nor replevil? 
ble, conſequently no property 
_ them, for when morethenone l1v1" 
Chartell is diſtrained,the replevir 1500 
be by the name of Averia , {ignity10s 
Catte!l 


_w C_ O£W wi Wc WW. A OY 
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tell, For anſwere , not to infiſt 
hat one may have property in-divers 
bivgs, whereofno Replevin lyeth, as 
Woorneor Hay , not in Sackes nor 
artes, money not ſhut in bagge,nor 
ox,&c, TI farther ſay that even the 
vord Averes may be applyed to theſe, 
x10] finde it ro Hens and Capons it 
he Booke of Entries, viz. inthe writ 
ff Cris Claudeuds, wherethe Plain- 
fe complaines of the Defendants 
making his dorndr,per quod ave- 
ia iſt #9. A. v8%.C apones, galline & 4- 
2 Averiaipfius. A. that is, whereby 
0s Cattell 25z. Capons and Hennes 
nd other his Cartells came'into the 
Paintiffes houſe and Garden to his 
ummage, 8c. And both Newport,and j4,, g 4.5. 
Newdigate hold that a writ of replevm 
ſeth of fach things, though Brudenell 
Tereof contrary opinion, yer he alſo 
eld an ation of Treſpaſſe maintain- 
Jefor taking ofthem,and therefore 
Kmirted a "valuable property in 
nem. Now come we to things with- 
Wt life,and firſt to thoſe abroad in the 
[elds. Pur rhe caſe thata man dies in 
} ly ( before Harveſt I meane ) feiſed 
Tlike, or inFee, or Taile, in his 
OWNE 


ARE, T he Office of 


- owne right or his wives,or eſtated fo: 
yeers, of Land, in the right of hi 
Wite,being fowne with corne, or an) 
manner of Graine,the common ſaying 
is, Dicquid plantatur ſolo, ſolo ceai), 
yer this ſhall goe co the Execuror 0 
the Husband , And not to rhe Witt 
or Heire, who ſhall have the Land: 
but Hay growing, viz. Grafle read 
to be cut, Apples , Peares, and ork! 
fruice uponthe trees ſhall goe ro tit 
Wife, asalfo if they had been upon! 
mans owne Land of Inherirance, the 
ſhould goe to the Heire , though tif 
Corne ſhould goe to the Executo!: 


The reaſon of differences, becauk 

this Iatter comes not meerely fro 

the ſoile , withour-the induſtry ant 

 *._ manurance of man, as the other doe: 
Roor of Car- and [take Hoppes,though nor ſowns 
r0t5, Parlnips: jfplanted, and Saffron, and Hemp% 


Land fold . 
whereon is ripe becaufe ſowne, to pertaine as Corif 


Corne, ay the Executor, All thoſe yer ſhall 
paſſe roone, to whom the Land 4 
ſold or conveyed , if. not excepſt6 
though never {o neere reaping fer 
ling,or gathering. Bur what if rh6 
Wife had the Leaſe for yeers as E*© 


cutor to ſome former Husband or 0- 
eines 
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her friend, and the Husband after FTI" 
owing dyes, who then ſhall havethe end © lifein 
orne? Certainly rhe Corne ſhall goe ng 
othe Executor of the laſt Husband, ar 
cal ſo much as is more then the 
cares Yalue of the Land , or the ma- 
ing itup by addition of other things; 14, wife atfo 
Wor the value is to be afſetts for pay=- gall have con- 
'Wicnt of debts and Legacies, Pur the venient apparel 
aſe againe, that the Husband and 330-37 
Vite were Joynt-tenants of rhe 
ana, and rhen the very Corne grow= 
ag (hall ſurvive to her, togerher with 
teLand, and though the Husband | 
owed it,yet ſhallit nor goeto his Ex- 2+ Eliz Dy- 
Cutor, Being in conſideration of 
ngs growing on the ground, let us 
t forget to thinke of Trees fold by 
5, ſciked of the Inheritance of rhe 
and to LD.who dierh before felling, 
ils Intereſt is a Chatcell which ſhall 
>% tO the Executor , and not tothe 
are of 7, D. bur ſome colour may be 
theſe, becauſe fixed to the ſoyle 
ad Freehold, are reall Chattells, as 
© Intereſt in Land is, and not perſo- 
ul :S$0 alſo of Trees Excepred by 
1M Who ſelleth the Inheritance of 
Land ; bur in borh caſes I con- 


Cerve 


| The office of 


cave this intereſt to be perſonall, and 
nat reall;for that , asitisa propriety 
of Chacrellin the Vendee or Vendor 
with exception, it ſtands in confiderx 
tion -fevered, and abſtraftcd from t} 
ſoyle, or ground where the Trea 
Ce.lþ. 11.48. grow, though the Trees be nor att 
ally ſevered by the Ax from their mo- 
ther Earth. But if che Leffor for years 
or life except the Trees, theſe contt- 
nue parcell of the Freehold and Inhe 
ritance. And after Corne reaped, 
and before the Tirhe fer our, the In- 
heritor of the Tithes dying, I chinks 
Fthiuyswe _g the Executor, and not the Heire, (hal 
the Pe havethe Tithe after ferour. 

Now Let us come home tothe T6 
ſtators houfe, and ſee in and about 1 
ſome doubts, what pertaines to re 
Heire, and what to the Executo! 
Moll hath been both of =” as of 
are,touching Coppers, E.cads,F um 

| ces, Fars for 46s Brewers,Pales 
R ayles, Glaſſe in Windows, Tabi© 
Dermants, Wainſcots, Doores,Locks 
Keyesand ſuch like , ro- whom theſ 
ſhould goe ? whether ro the He!'* 
or Executors ? And in ce I 
cer end of Henry-the 7. his time, ® 

| E þ Xecu" 


42.E.3.6., 
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Executor taking a Furnace which 
as et in the middle of a houfe;, and 
Mot fixed to any Wall, the Heire | 
roupht an ation of treſpaffe againſt 4B. 3 
lim for ſo doing, and it was adjudged 
orthe Heire,vzz. that this was to 
part of the Freehold, & Inheritance 
Þthe Heire ; and long before in Ed. 
Pard the third his time, it was deba« 
Qdwhetherit were waſte in a Leſſee 
d remove or take away a Furnace or 
Xbur I find no opinion deliveredby 
© udges:But inthe lateQueenstime 
tice Walmeſly ſaid that the Lord 
1 P*'7 opinion was, that where the 
Unace is not fixed to rhe Wall, the 
iemight within his'terme rake 1t 
Wy, Contrarlily if ir were fixed 
theWall, for then ir ſtrengrhen- 
tne houſe, and yet notwithſtan- 
ig 1tmighr be in the one caſe fo re- 
Wed by the Lefſee, yet is it nor 
Ie, as he ſaid, a Chattell-perſonall 
"Mveable, fo as it isattachable; 
there the caſe bein g rhata Clo- 
T being a Termer of an houſe had 
ied a Copper to the Wall with 
; Mesand prickes neceſſary for his 
"Upation, a Judgement being had 
againſt 


H.37.Elx. Als 
ftins caſe. 


againſt him,the Sheriffe delivered the 
Copper im execution as a Chattell, 
and after the Leſſee rook-1tup , andiet 
was taken from him by virtue ofthe 
Execution ; 00" he. brought 
an ation of Treſpaſſe, and by all the 
Judges, the ation was mainrainable, 
And wheras ir was found by the Jury, 
that by the Cuſtom of Kerz,the Leſſee 
might remove ſuch a Copper ; Juſtice 
Beaumond , ſaid that wicthour any Ct 
ſtome a Leſſee might fo doe at any 
time during his rerme. Bur it 1St0 
be noted in rhe {aid Caſe, rhar the 
Furnace was by it (elſe delivered 452 
moveable Chatrell, and not as parcot 
the houſe, for that was not medled 
wirthall , nor at all delivered in extent 
(as in ihe caſe between 142tles and Prat, 
where both houſe &Coper weredell 
vered upon a Statute )the houſe belikt 
being held upon ſaeh a rackt rent, # 
that the party did not defire to have1h 
for he might have had the whol being 
aChatrell,and ſo have uſed rheCopp* 
during the trerme. And as touchils 
all other fixed things, the Law wast® 
keninthe ſaid caſe in Hzzry the 7. 
time, to be all onezas in the caſe of to 


Fur 
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Furnace, viz. that they ſhould goe xo 
the Heire, fave onely thac for glaſſe in 
Ss the Windows , Zelzrd faid it wag.. 
otherwiſe, viz. rhar thar ſhould go te-Co-1.4.f.c3, 64. 
the Execurors , which none rhere de-; 
nyed. Burfince, inthe lare Queens 
© time rt was otherwiſe refolved tou- 
ching glafſe , thar 1t' ſhould nor goe 
tothe Executors , and the like was 
there aid , rouching Wainſcots, and 
W io alſo by the Lord Anarr , in the ſaid: 
caſe of Aſtin, And rouching Poſtsfix- 
ed for that they be parcell of the Free- 
bold ; fo alfo of Milſtones , Anvils, 
Doores , Keyes, Windowes, none of 
theſe be Chartels, : but parcell of the 
Freehold , or thereto : perray ning, 
tnerefore, not the Executors. Gar 
Now. to come to Gardens ali: 5 ty " 
Whereas, I before laid down a diffe- * © - 
race berwix: things ſowed, or not a- 
ling fromrhe Earth, withour manu= 
ring , jand fuch as grow of themſelves; 
lt will thence be.conchaded rhat 
heroots'of Carrers, Parſneps, Turs 
teps,:Skerrits , and ſuch.-like, coming 
ad ariling fromyeitty: ſowing , mult 
0c tothe Executot ,; andnot ro the 
leire + the caſe beinp; ſo, thar the 


G © Gards 


I 
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Gardner and Sower had the Intteri” 
rance of the Garden, or Soile , now 
chough in moſt places this can rarely 
be aqucſtion of value, yet about Lon- 
dn, and ſome great Towns it may, 
and therefore not unworthy of a line 
or two, a thought, or two, the rather 
for that the reaſon of this caſe ma 
give light rouching right in other 
Caſes. And in my opinion,theſe,not- 
withſtanding there is a ſowing and 
manurance to generate them , and 
cauſe their being, ſhall goe to the 
Heire and not to the Executor : MJ 
reaſon, is for thatthe thing of profit1s 
the root which is hiden in the ground, 
andI hold ir no reaſon, nor agreeable 
to Law, that the Executor ſhould dig 
and breake the foyle and ground (0 
ſearch for her entrailes ;' he 1s to cor 
cent himſelfe with that which 15* 
bove ground, as millions of all £ 

and the like whoſe fruit is above lf 
ground; bur as for Artichoks,thouſ 
the fruic be above the ground, yet] 
think they have no ſuch yearly ſerti%h 
or mannrance as ſhould ſever the 
intereſt from the ſoile, thereforeT 

{hall goe with it to the Heire- - ” 
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Let us now conſider of things ; 
though nor fixedco, yetuſually kepr 
houſes, viz. writings and evidences, 
Whereabout generally , no doubt can 
de, bur thr they follow the intereſt 
dtthe Land, fo as if they touch inhert- 
tance, they perraine to the Heire , if 
bur Termes, Goods, Chatrtels; or 
Dibts, they pertaine ro the Execu- 
or, yea ſo doe Statutes , and Bonds 
nlLaw(howſocver otherwiſe in equi- -. 


7)though they concern the affurance  . 


id enjoying of inheritance purcha- 
Kd. Whar if A.morgage the inheris 
ace of Lands ro B. upon Condition 
1 redemption by payment of 500. 
Pundto B, his Heire , or Executor, 
mls, dyech, the Deeds being delb- 
Ted into his hands : now the Heire, 
Mt the Fxecutor , ſhall haverhem ; 
thou gh the money may be paid to 

© Executor, yet meane time the 
nd defcends ro the Heire, nor is 
Teany debt co the Execurtor, for A. 

Uy chooſe 0 Pay, OT NOT, Pur ic on 

le other fade, that the Land had been 

Md for 500. pound, nor paid to Af 
*% condition thar if not paid to him, . - 
3 ire, or Executor,by fucha day; 

G 2 then 


I I ey te 
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then to re-enter; and 4, dyeth: Here 
is a debt-to. the Execuror,- and no 
Land deſcended to the Heire of 4, yet 
ſhall the Eeire have the Deeds ,. for 
that a Condition is deſcendedro him. 
Queſtion hath bin rouching Boxes & 
Cheſts where in the Evidences con- 
cerning inheritance are;and althoug| 
the betrer opinion in our Books, dotli 
pitch upon this difference, that where 
ar K.2.2.36.1 they are ſeaJedup,they ſha] pertamo 
6.26.18.E.3.4, Che Heire, otherwiſe , whete not ſe# 
3. H.7.15. Jed; I cannor conceive thar: difference 
to be gronnded on good reaſon ; bi 
rather thinke that Boxes, which ha'® 
their verv creation to. be the ' houEs 
or habirations of Deeds, ſhould , ® 
appurtenantto rhem,go tortic Hells 
whether ſealed or not. Onthe other 
fide, Cheſts made for- other uſe,” 
the keeping of Napery , or Appart 
{hall nor,as I conceive be raken a5?” 
purtenant ro Evidences,becauſe 0 
be in them; for ſo may:orher rin? 
alſo be : Nor as touching them ® 
Ke. If fole ſealin 5 be of any effect , but or 
har way locking , and nor locking; muſt 
makeadiffe- the difference rouching them , if af 


c£nceornot, difference by incloſure, vp 
_ 
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CHAP. VI. 


Of things not aftually in the 
Teftator, but accruing to the 


Executors, by or after the 
Teſtators dea.h. 


—_ 


_ it 


Rt... 


—— 


Theſe be of divers forte , the Firſt and 
chiefe whereof are things gotten and 
acquired by Aftion or Suite. 


2, By Condition or Covenant with- 
out ſuzte, 


3 BY Remainder. 
Of things in Afton, 


—IPDA O ſpeake firtt of the 
9) [TS > firſt, ir is cleare that 
P00 deben dueto the Te- 

Ng ſtator, be ir by Bond, 

CDG Statute, or Judge- 

S& ment, or for Arrera* 

dS of "pang are not aſſers to charge 
G 3 the 


Err Er ret en eto 
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See Stat. 32,89, 32e Executor, untill receipe ofthem, 
8. cap. 37. Re- And it1s as cleere that the Adions to 
medy for rents Tecover theſe doe pertain to rhe Exc- 
of Inheritance, cutor, and that the debt and damages 
y' _ recovered fhall be aſſerts to charge 

urch of T 

the Teſtaxors the Executor. So allo of A&ions of 
Inheritance, Detinue, and of covenant for any 
become void - thing perſonall,or any Charttell Real, 
mn tus fe, = Leaſe, Wardſhip, or the like. But 
Executor as > P<=Þaps ſome will doubr of Covenant 
thing in ati. Touching inheritance, viz, the aſſu- 
on,but is not rance of Lands or enjoying there- 
Aſſcts,for not of, free from this or thar incon'- 
vendible. brance or the like : Yet even intho#© 
caſes, if the Coyenant were broke 

in rhe Teſtators life time, I think 

clearely the Aion is accrued to Ut 

Executor, for that his Teſtator was'0 

recover dammapges in the Aion © 

Covenant for that breach, and he Þ& 

ing intituled to rheſe dammages ® 
principalt,and not any acceſlary thing 

in that ation , the Law hath caſt tht 

ation upon the Executor. And iÞ# 

is the cauſe why, if waſte be comm 

redin the life of the Leffor by his Le 

ſe, and then the. Leffor dycth, 5 

Heire can have no Afton for 


waſte. viz. becauſe he canaotr Fw 
of Ss vc 


—  — O——— 
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yer the treble dammage , as neirhe*® 
can the Executor have it , for thath* 
cannot recover locum vaſtatum , the 
place waſted , the Inheritance where- 11-2:4-3?- 
dfisin the Heire. ; py 44 
Thar an Executor at the common 
Law could not maintaine an A&ion 
of creſpaſſe for/goods of his Teſtator, 
akenaway in his life time, ſeemes ro 
deimplyed by the Statute inthe time 
King Edward the Third , which 
faves ſuch ation : Yer it ſeems that a 
Reprvin was maintainable by the +£'3-<-7-And 


b the like orven 
x:cutor , at leaſt in fome caſes for _ — oa. ad 


B0Ods taken or diftrained in the Te- of Exccurtors, 


tors life rime : Bur in caſe the dt- per.ſtat.2 5.6.3. 
rele were for Rent, Service,it is {aid <5: 
alittle after rhe making of thar Sta- | F.> Fir 
ltethar the Lord may nor now avow 14s.” 
Tr his Rent, or Service , becauſe his 
enartis dead, but nut fer forth the 
ter, and thereupon juſtifie to ex- 
Cuſe himſelf from anſwering damma- 
5, and the Executor ſhall by this 
Aﬀtion TeECOYEr the Carrel] OF Goods, 
that by the Common Law , fairh 
þe Book, though the Starure of AZar- 64p.2T.mecant 
Fr aze had never been made, for that ** OW. 
© PlOperty remained in the Teſta« 
G& 4 LOT. 


IO04. 


21.H.6.1.but 
Markham e 
coatrd. 


21.H.8.ca9.19, 
4. £43. 


The Biſh.of 
Covent SC L, 
and Sales cafe. 
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tur, Note itſpeakces notart all of the 


ſaid Stature ef 4, Edwardthe 3. Bur 


Newton in the time of King Hevry the 
6. would have ir that the Execuror in 
that caſe ſhould not have a Replevia 
but an Attion of Treſpaffe grounded 
upon the ſaid Statuie, viz. 4. Ed. 3 
Which me thinkes cannot be by any 
means, by. reaſon of the Statute of 
Atarlepridie.cap. 3. Non tdeo puriatut 
domins,O&c. forthe Executor, as well 
as hisTeftator,ts thereby reſtrained, as 
I thinke, from the Afﬀicn of Treſpatfe 
againſtthe Lord, As for that no A- 
VOWry can be made upon the Tenant 
that 15 now remedyed by a late: St 
cute : The other Statute hath been ta 
ken to extend ro other things rhel 
Goods moveable, for where a Church 
becomming void, a ftranger preſenced 
thercunto wrongfully, and che Pi 
ren dyed, it wasrefolved in the late 
Queens ume , that the Executo 
might by the equity of the faid Si 
tare, maintainea Puare impedit, BY 
wherher an Attion of Treſpalle [yet 
tor an Executor, againſt kim Wn 
ſpotledihe Teſtators Corne , G! aff 


or Wod, growing, hath been : wh 
1{400" 
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Koned,, bur no where reſolved to 
my knowledze. I thinke itmay lie 
vith ſcme difference: Firſt, for thar 
the Staure of 4. Edward the Third, 1s : EN1AIR.- 
loch notonly ſpeak of Goods caryed "is ons - 
away, as limiting the Law to that}, <.,.. «Hy M 
reipaſle ſoly and particularly, bur fy; 
Ipeakes generally of Treſpafie done to 
eſtators; and then brings in that 
particular of gaods, as one Inſtance. 
ow there be many caſes of inſtapces 
Yrcnfamples given In aAts of Parlia- 
ment, which yet doe not reſtrainethe 
remedy or purver to that particular, 
or from extending to other caſes, of 
likenature, Thirdly , the Statute 
(peakes of Treſpaſſes remaining un- 
puniſhed, which it meant to redrefle : 
ut 1t ſhould Rill leave many unpu- 
iſhed, ifit ſhould have no larger ex- 
Ent, than to rharone ſingular Tret- 
palle, of Goods taken away , VIS, 
Moveables, Againe, rhe Teſtator 
v4s clearely intituled to a recovery 
of da mmages for this other Treſpalle, 
Which if hee had recovered, ſhould 
awe come to his Executor : Yea the 
things themſelves, all, if felled in the 
Teltators life , and pars, though not 


telled, 
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felled, ſhould have come to the Exc 
eutor , therefore alſo the dammages 
recoverable in liew thereof, out of 
which recovered, the debts and Legs 
cies of the Teftator areto be ſatisfied. 
Beſides, this AGtion of Treſpaſle is 2 
thing ſevered from the ſtare of the 
Land, foas if the owner thereof had, 
afrer this treſpaſſe done, aliened the 
Land, yet had this Aion remained 
rohim , asIrakeit, clearely. And 
why nor as well as where a Treſpaſſ 
is done upon the Land of the Leſſee, 
and then rhe trerme expires, this 
doubtleſle doth not rake away hb 
Action, nor his Executors. Bur me 
thinkes kere may be ſome differences 
probably taken, as firſt berweene 3 
Treſpaſſe in deſtroying or taking 7 
way Corne growing, and atrelp 

in Graſſe, or Wood growing : for tbe 
firſt being of thar nature , as tht 
though rhe Owner had a ſtare of inhe- 
rirance in the Land whereon it grow” 
th, and ſhould have dyed before ſe- 
verance and felling, Yer it {ho 

have goneto the Executor , and n0* 
with the land ro the Heire , therefor? 


doubtlefſe doth the' Ation for &- 
| | rho 


a 
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roying ortaking away thereof , ac- 
crueby rhe operation of Law tothe 
Executor , in liew ofrhething taken 
or deſtroyed. Otherwiſe , perhaps 
of Wood or Graſſe, Which by the 
Owners death ſhould have gone ro. 
the Heire, and not to the Executor. 
And yer here againe another diffe- 
rence me thinkes may be betwixt 
Graſſe and Graſſe, viz. betwixt that 
n Paſture, and that in Meddow,ycer- 
WW mowed, andrturned into Hay , not 
leftto be conſumed by the mouthes of 
deaſts,as rhat growing in paſture.For 
the Law diſtinguiſherh berweene 
theſe Soyles, gives precedency to 
Meddow , and makes it waſte for a 
Lefſee ro Ploughit up, not ſo for Pa- 
ture, Yea Tithe is payed of Hay,bur 
not of Grafſe growing in Paſtures, ſo 
the Meddow Grafſe being in the 
#ners purpoſe and intention , as a 
ing ſevered from the ſoyle, ſhould 
M&thinkes be ſo alſo in the eye, and 
eltimarion of the Law. and therefore 
and in a different ſtate , and account 
iromPaſture Grafſe. A third diffe- 
rnce may bee in the manner of the 
Trehaſle, viz. Where the Meddow 
Grafl- 


The Office of 
Grafle is caten up with Cattell by a 
Treipaſler, and where by him mow- 
ed and carryed away as Hay,for in this 
Jatter caſe, an Aion of T rover and 
Converſion for 10 many loades of Hay, 
15 doubrleſſe maintainable by rhe Ex- 
ecutor, though ir ſhould be admitted 
thar in the other caſe of conſumption 
by the mouthes of beafts without 
ſeverance, no Aﬀion ſhould bt 
matintainable ' by the Executory 
which yer I admit not, but rhinke 
the contrary probable. For when 
Meddew ground, which yearlf 
conceiveth ( Sol ſize homine generat bi- 
bam) ſhall be ready tobe delivered 
ef her burthen,if a ſtranger putting il 
an head of Carce!], which ſwallow Up, 
and treade down this fruit of he 
wombe, before the Mower with h1 
Tok come as a Midwifero help® bs 
ft. GQelwery, it then by the haſty death 0 
cara A the Owner, — 
upon the caſs this gre:t Treſpaſſe ſhould be diffu 
here and be- niſhable, ic were contrary , a5 
fore es > thinks, to the purpoſe of the ſaid Si# 
DMN: cure, and a great defett in the La 
Yer here perhaps touching this * 


fourth difference may be , or axilc ” 
| ; 0 
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of the time of the death of rhe Ow- 
kr, viz, where he dyerh- beforetime 
of Mowing, and wherenor ; for Dato 
nat in the former caſe, becauſe if fuch 
G&lru&ion or conſumption had not 
ten; yet the Qwner dying before 


| kverance , this ſhould not have come 


othe Execucor ; bur have gone wich 
the ſole ro the Heire , that therefore 
lie Fxecuror ,, who is not dam- 
lthed ſhould recover no dammages. 
Terin the other caſe , the Owner li- 
"mg ill afrerHay time clearly pafted, 
”2, ull the end of Azgrſt, me rhinks 
ww {ince this fruit of the Meddows 
*Ombe ſhould have been a Chartell 
kvered, had not this Treſpafſer made 
unlawfull prevention ; Therefore the 
xecutor , rowhom the fame ſhould 
wecome, towards the performance 
the Will , ſhould have our of 
meiad Statute, an Aion and reme- 
J, reached unto him to recover re- 
"mpence ndammages for thiswrong 
Mein retardationem Executions T e- 
Famnt;, - A fifth and laſt difference 
WY Perhaps bein the ſtare of the ow- 
% tor Poſito, that where the Landis 
13 tr:zhold , or Copyhoeld Inheri- 
ance 
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rance, no Aion ſhould be given to {hen 

his Executor, for Wood , or Grafle {Þ1ki 

raken or deſtroyed in his life time ſWpc&n 

yer where he is bur Tenant for yeares, {1 

Guardian, or Tenant by extent ,fo 2s 

the very ſtate in the Land was to 

come., and is come to the Executor 

(togecher with Quicquid plautatar ſi- 

to ) me thinks the Executor ſhould 

have, together with the ftate inthe 

ſoyle, rhe ation co puniſh the Reb- 

ber of, or Treſpaſler upon the ſoylc. 

Thus having ſcanned and fifted,ro the 

beſt of my abiliry , all differences and 

circumſtances of this point, how far 

Iam wide, and wherein right, 45 
3-2.6, 3. Litle- TE fit judiciem, orcather , Altiori 
f£0n-f.42.4, eſto jredicii, Bur this is cleare , that 

whereſoever Executors doe recover 

any darumayes for treſpafſe or oth? 

wrong done to their Teſtator , Ute 

mo2ny recovered (art leaft, it Executr 
LI EG de had, or many received) will be 
Port Aﬀers intheir hands, as well as debts 
mages in Q #4, T©Covered upon Bonds or Bils , & 
Impe-xecovercd Lands, by them taken in Extent up 
eonte.ofthe Statutes, Recognizances, Or jon 
-pr jus oath ments. Yea, without ever havils 


cleafing. theſe INONEyES , EXCCurors may -—_ 
t 
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them aſſers in their hands, viz. by 
Wniking Releaſes, or Acquittances,or 
acknowledgement of Sarisfation, for 
is-amonnteth tro a Receipt, and 
hargeth che Executors rowards the 
reditors with the whole penall ſum, 
ugh happily rhey receive bur part, 
the prigcipal) , or ſome like pro- 
von, Therefore, there is great 
ation to be uſed by Executors mn 
as kinde, rhat unlefſe they be ſure 
ley have Goods ſufficient ro pay all 
Vebts, and Legacies, they make no 
ceaſe, Acquittance , or Acknow- 
dgement of Satisfaftion, for more 
nthey doe receive, be it debr or 
ammages, And the like caution to 
*nlcd by them, touching ſubmiſſion 
debts or dammages,ro arbitrement 
Mcredy diſcharges of the ſame may 
fOW, for the ſubmiſſion rothe Ar- 
"IMement, being their voluntary a, 
though the Arbitrators!by their 
IWpement doe diſcharge the debt or 
> mage in part, qr in whole, yet 
al the Creditors have like remedy 
cr Upon, apainſt the Executors, as 
"Mey hadreleafed, or, which is more 
"ved the fame, 


Ocher 
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G5. 46.E. 2 23. * charge, which 2s the Telus err 
Yetuponra in his life ume might have had,fo may 
verdict in. Q va jg. Executor after his deach , Uk 


a." 1g egy Writs ofErcor, Attaint, Dikceyt, Alte 


ot Ho Ga Bucrels, :dentitate. nwominis, But 
banddid ſcife, this lait 1s given by Statute. What 
9H.6:c-4 Afoever is regained by any. of theſe 
 wayes, as unduely:loſt by the Teſt 

tor, ſhall dfobe Aﬀecs, —_ 


Special caſes pertinent tc to. 
' the premiſes. 


+ 


8 Chattels comme to by fromiit 
1 Teſtators, yet.not A ſſet f. | 

2 7; ts which benoChattels... * * 

Z. T bangs tu Action, and in the petſ* 
;; elk tarned wto Cl battels ſeo 
1. contra, | Fo mW 


: Stothefirlt ; 4 exonplifi ths 

1A. makes ÞB. his:Executor , 
dies, B, makes Ca his Executor and 
dyes, .. The Goods-lefe by A. t0 B: 
as Execucor, farre exceeds his Debty 
and Legacyes ,. or let us ſappoſe 00 


AG nor Legacies of 'A; and chat p. 
diett 


A Ct i rr ee ee Enna 


_— = rr rr 
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42 EXECUTOR, 
dyeth much in debr, above rhe Goods 
he leaverh, and did rrake no alterari- 

{onofrhe property of the goods of A. 
but meerly left chem ro C. his Execu-" 
- Wfor. Now ſhall not the'goods whi ch 
cameto B, as Executor of 4. and fo 
MWifrom ZB.co {\, be lyable in Law, to 
(e-WPay the debts of B. yer in Conſcience 
x thinks they ſhould , and that C. 
ſhould not receive them ro his owne 
ue, as in Law he may , where A. lefr 
odebts, Bur if A. making B, Exe- 
tor, did alſo by his Will give him 
{Wikis Goods, and he in his life time 
Wade cle&ion to have them as Lega= 
<e; orby his Will, did ſodifpoſe of 
an, or appoint them to goe, as the 
0d; he had as Executor , could not 
# WW $iven or diſpoſed : Now by this e- 
tion they were altered in propert y 
tOMbeing his as Executor, and {0 as 
WW 9wn goods fhould be liable tohis 
6 Weds, Burr things in'a&ion could 
Wt be given, ordiſpoſed, viz. Debrs, 
xc. yetif D. were indebred to A. one 
ended pound, and Z. his Executor, 
Wok new bond of him , or another 
OW", giving up the old Bond, 
WT Was it become his own duty 


FH nd 


IT4: The Office of 7 hg 
and fo ſhall ſtand in his Executox. 
Or ifa fira- Another inftance of this, thus: If 
ufurpin his A. patron of the Church of D. grant 
life, and he dy to B,rhe next avoidance; the Church 
ing, bis Exccu-, becomes voyde,B.dies before he pre- 
"OEM ſents, his Exccutor pref: d hath 
a Q ug. imp. AS- b pre Ents,an 

by Fate was The benefic of preferring his ſonne of 
done infra, friend, JEL ſha!l this make no Aſets 
Mich. 32-404 jn his hands for payment of debts,for 
Lat that he could not lawfully rake mo 
Sales Caſe, in .IEY To preſent. Bur if B. had dyed 
com. ba. before the Church had become voyd, 
Then becauſe the Executor might 
Fenders jure Jawfully havefoldir,the value ſhould 
| 75" 7” be Aﬀers in his hands, as I concelvs, 
except perhaps the incumben: hl 
died fo haſtily after B. thar the Ex** 
cutor had not time convenient (9 

finde our achapman, and to felt. 
If in the other Caſe,a ſtranger had 

preſented,8 gor his Clark admiuted 

& the Executorsof B. had ina 

Inp. recovercd dammages , them 
ney ſo recovered ſhould have be 
Afſers. Thus much of the firſt , 977 
that fome things of rhe narure® 

Chattells may come ro Execut0f 

and yer nor be Aſſets, 
Touching the ſecond , pl, 19 


——— 
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fome things may be Afﬀers in the 
bands of Executors , which yerare 
ne chattells ; I fhall give bur rwo In- 
llinces, Firſt, where a man leaverh 22.8.8 370. 
a Villen for yeares co his Execurors, * #enage 46- 
and the Villen purchaſeth Land in 
Fee-fimple,and the Execuror entreth 
Ito rhe Land; now hath he Fee-fim- . 
ple therein; and this Land is Aſſets Ifhedye, how 
for the payment of the Teſtators ry nag — 
debts, So, if a man by his Will give 14,5... > 
Lands in Fee to his Executors to be 
bold for performance of his Will: 3.8.63. and fa 
ck: (before the money thereby rai- SEE 
ed) are Aﬀers $ both tor payment of wb _ Marks 
Debts and of Legacies 2: Bur if the 4 


Lands had been given ro be ſold only — 


contra Rickhi-t 


for payment of debrs, they ſhould on« 
ly be Aﬀers for that purpofe, and not 
vr payment of Legacies: and fo, if it 
reexpreficd ro be for payment of 
Lepacies, ſingularly, this ſhould not 
* Aſſers for debrs, as I take ir. For 
ncetheſe are nor Aſſers of theirown 
ire, but ſo made by the Will and _ 
ulpoſttion of the Teſtaror, me thinks S© ® £4 Dy. 
"7 cannot be otherwiſe,nor farther ah 
W-t5 than as rhe Teſtator hath wil- 
Ws and difpoſed ; bu though Lands 
L H 2 thus 
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thus: given were Aſſets before the 
Stat,21. Hen.$. cap.z, Yet how can 
tbe ſofince ,for the very words of the 
Starute be, Thar if one Will by his 
Teſtament or laſt Will any Lands;,&c. 
ro be ſold, neither che money thereof 
comming, nor the profits taken, ſhall 
be accounted as any of rhe goods or 
chatreHs of the Teſtator ; ' which | 
conceive to be all one, as to ſay,thaf 


_ . they ſhould not be Aﬀets ;. for when 


an Execurtor denieth himſelf ro have 
Aſſets, the forme of his plea is, Qvd 
mula pabet, bonamec catalla, 8c. Ve 
fince thar Statute, v3z. {in rhe late 
Queenes time, the Law was twice 
admitted, or coneeived ftillro be ac 
cording to the third of Hen, 6, 1%: 
that the Land deviſed robe fold, 0 
the money thereof comme , ſhould 
be Afﬀers. Indecd,in neither oftho# 
Bookes is there any mention of rhe 
clauſe in the faid Stature ; andicy 
poſſible thar ir mighr be forgorren,® 
In other Caſes ſometime hath bap 
 pe£ned. Bur caſting about how £07! 


 _ concile thoſe Bookes with the ſat 


Scature, and nor to ſuppoſe the ſame 


forgorrenat both times , borb-ati®f 
! "IAY Barre 
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Barre and Bench ( though being but 
z{hort clauſe in the middle of a large 
Nature to other purpoſe, it might 
well ſo have been ) at rhe laſt chougtr 
not haſtily, T grew to conceive, that 
tne aid clauſe being inian A& which 
limirerh the Fees of Ordinaries, and 
tteir Scribes, according to the value 
of the goods of the deceaſed, and 
then bringerh in this claufe,That the 
Lands willed to be ſold, -ſhall not be 
counted as any of the goods , &c. 
be Parliament meant chereby only 
excluderhem to this purpoſe, thar 
ſhould not be accounted as part 
[the goods in the valuation, accor- 
gto which the ſaid Fees were ro 
teraed; and though the wordsbe 
b-nerall, That they ſhall nor be ac- 
nted as any of the goods, 8c, yer 
"ltthe more probable, thar the Par- 
ment meant no further rhen as a- 
Telaid, becauſe that clauſe after the 
X limited in anſwerableneſfſe ro 
©v:luesis bronght in by a Proviſo, 
Provided alwayes, thar ifthe de- 
afed Willed any Lands to be (old, 
© Woneynor profits ſhall not , &c. 
ndthus perhaps it was underſtood 
b: H 3 and 
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and conſtrued in rhe ſaid late Queent 
time, thongh'no mention be of any 
remembrance of thar clauſe or pro- 
viſion in either of rhoſe Caſes repor- 
red dy the Lord Dyer, 
- Asfor- the third,viz. the changing 
of things out of the perſonalty , into 
the realty, ande contrs,[ ſhew it rthus: 
It a Debr were dye tothe Executor, 
as Executor. by Stature, RecognE 
fance, or judgement , ani he ue 
Execvciion, and have Land of the 
Debtors 1n extent : now: 1s rhe pt: 
ſonall duty turned into a Chartell 
reall. - Onthe other ſide, if fuchal 
eſtate by extent, or a Leaſe for years 
mortgaged come to an Execurtor, a0! 
the debtor , or morrgager payerh the 
money due ; now are theſe peall chat 
els rurncd into Aﬀers perſanall. 'F 


Another ſpecaall C ſe of Equinty oppof 


Ip, 


[* A, be bound to B. by Bond, 
rute, or Recognizance for affu 
rance of Land, 8. cieth, and the 12 

defccnds to his heire ; or be it (val 


PB. ſoldthe Land to C. and aflignen 
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him the Bond, Statute , &c. yet muſt 
the Suir , or raking our of Execurion, 
deinthe name of the Executor of B. 
and neither of the heire, nor Aſlignee. 
And that which is-recovered , or got- 
ten in extent, will beAfers in Law to 
charge the Executor), asI take ir, yet 
in equity ir pertaines to the Heire or 
Mignee, Overe, If the Executor 


meddle not, bur onely fuffer his name 
bo beuſed. 


Of thiwgs come to Executors by 
Condition. 


Irſt, we will conſider of Conditi- | 
ons bringing backe to Executors Note Dif. 
$0ods, or Charrels granted away by 
cir Taſtators. Toucking which, 
hereis no doubr, but if the Condiri- 
MN de any other than for payment of 
UNey, or other things valuable by 
1c Teſtator', or his Executor , the 
"attell rerurning to the Executors is 
+ in theirhands : as put the Caſe 
iLleafefor years, Horfes,Sheep, Plate, 
Tuther Chattell, were granted by 
'© Teſtator to 4. upon condition, 
ea Adidnot pay ſuch a ſumme of 
H 4 mo= 


The.Office of 


money , or doe ſuchorther AQ asthe 
Teſtaror appomnteth ; and this cohdi- 
tiofh is nor performed after the Telta- 
rorsdeatch, now'is the Chartell come 
backe to the Execuror;, afd is Aﬀers, 
But the Queſtion hath been (and pers 
haps ray be.)- where the condition 1s, 
that the Teſtator of his Executors, 
ſhall pay the mohey tg make void the 
Grantee,and accordingly, the Execu- 
tor afcerthe Teſtators death, payetl 
the ſunzme out of his own purſe, not 
having any money of the Teſtators in 
his hands: in this Caſe comming in 
queſtion , tempore Hen. 7. It wasre- 
ſ{alvedar the laft, chatthis redeemed 
Chatzell ſhould not be Aſſets , but 
tothe Executor as his owne prope 
goods,though arthe firſt, three Judy® 
were of comrary opinion , vi2.thit 
the goods redeemed ſhould bein tine 
Executor , as goods of the Teſtato! 
And truely I nuſt confeffe that I car 

nat yer finde good ſarisfaRion ifthit 

Bookes reſolution , except we (18 | 

rake the Caſe thereto be ſuch as chil 
which 1s put and reporced by che Lord 
Dyer, tempore Hen, 8, v8, that the Nv- 

Ny paid for redemption, was 4s _ 
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sthe full value of the goods, pledged, 
or morrgaged, or elſe (hall admic the 
© Caſe to be , that this redemprion was 
not by payment at the day conditio- 
ned. Asto the firſt, it were rare , that 
ay ſhould leftid money upon a mort- 
zaxe, where the thing mortgaged, is 
not of better value than the money 
lent: rare alſo , that an Executor 
ſhould rake care to redeem with bis 
own money , that which ſhould yeeld 
to benefit or advantage tohim, or 
lis Teſtator, Led us therefore ſcan 
adexamine the Point, fance the ſame 
may come frequently inuſe ; and this 
Wemay the more decently do,becauſc 
the Lord Dyer in the Margent of the 
Caſe by him reported, as aforeſaid , 
lithexpreſly, that the {aid other temp, 
1.5. was notar all adjudged, himſelte 
lavingyeiwed the roll which he there 
ets down, and names the parties. We 
Will therefore pur the Caſerhus. <4. 
Pollefſed of a Leale for fixty years, of 
one hundred pound Land, mortga- 
{1D it for five hundred pounds or 
<1tthar the niortgage or pledgebe 
%2 Jewell, or peece of Plate for halfe 
te value » and that before the day li- 
nut- 


© TheOffceof 
mitted for payment , and redemption 
A. having made B. his Executor lets, 
andB.at che timez8 place maketh pay« 
nent, as was conditioned, Now: the 
queſtion is, whether this Leaſe, Plate, 
or Jewell, being worth much more 
than the ſumm for' which it was mort- 
gaged, ſhall be in him wholly inhis 
own right,and to his own ufeor patt- 
Iy, if not wholly as Executor ro A.fo 
as to be ſubje& co the payment of 
debts and Legacies. Here ir muſt be 
cleerly admitted, that B..was inabled 
rothis redemption onely, and meerly 
by the Condition annexed to the 
mortgage,or pledging. Ir muſtalfo 
be admirred, chat this Condition, and 
the power or Intereſt to rake benefit 
thereof to him; came and was derived 
onely as Executor of A. This bells 
premiſed, ic muſt needs follow, 4810 
-me ir ſeems, thar the condition work- 
ing, and having his operation in tc 
rederprtion to deftroy the Graſs 
mortgage, or pledging , 'ir muſt needs 
make theſe again the tei{ators goods 
m ſtatic quod privy, and fo tobe in Bi 
Execuror; ſince in that right onely; 


was intituled ro take benefit of t0® 
id | prot 
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Condition. For whart is it which 
hindered before this, from being the 
Teftarors goods; nothing cerramnly, 
but only the force and (trengrh of rhe 
nortgage or pledge : Now by the re- 
dmption,'thar is become void, and 
bath loſt irsforce; therefore the pro- 
percy of theſe things muſt needs now 
de; as ifnoſuch mortgage or pledge 
ad been ; or as if'it had ar rhe firſt 
deen void, and of no force : Thus 
muſt the Condition worke for him, 
Who made it,viz., A.the Teſtator: and 
thoſe of the contrary opinion in the 
ime of King Henry the Seventh , doe 
fer lay, That by rhis redemprion , the 
eltator is ſo much indebted ro the 
Exccutor, ashe disburſed for the re- 
&mpcion;which could ſtand with no 
Kaſon , unlefſe by itthe property and 
Intereſt fhouldbe reduced ro the Te- 
lators behoofe. Thatthus i: is «0 
allo proved, as to meit ſeems,by the 
ale of mortgage of Inheritance,upon 
Wiich the Heire making payment,ac- 
cording rothe condition, is nor now 
10 2 new purchaſor , bur as heire, 
as heſhall have his ape, and be 13 
ard, evenfor this Land : Yea 2 : 
a 
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ſhall be Aﬀets in his hands for fatisfa- 
ion of his Fathers, or other Anct- 
ftors debrs ,. which in ſome reſpeCt: is 
a harder:Caſe than that of the Execu- 
tor ; for he bath meanes to ſarishe 
himſelte of the money disburſed , ct- 
ther out uf the thing redeemed, or 0 
ther goods of his Teſtator ,; but the 
Heire hath no ſuch meanes;. - Yet it 
will be. asked, how . the -Executor 
can be free frommiſchiefe, for if ri 
thin:: redeemed be intire.,' as the Cup 
' orthe Leaſe, the whole will be taken 
in Execution for the Teſtators debt 
Toadmitthis , yer here is one clear 
way of remedy, viz. .the Executor 
may before ſuch Execution , ſell the 
thing, and ſo pay himſelf, and - 
taine the furpluſage to rhe. Teſtarors 
uſe, andthe like of this is frequent 
1N aſe, viz. tor Executors to pay 0 

the Teſtators debt with their owne 
money, andto make themfelves fatif 
faftion out of the Teftators goods 
Belides, ic 1s not impoſlible, rhat 
this redeemed thing ſhould be thus 
in Intereſt parted, that anſwerably 
and proporticnably to the ſumme dif- 


burſed for redemption, with reference 
£0 


— —— 
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the value of the thing redeemed, a 
moyetie or third part, or three parts 


thereof ſhould be rothe Executor in 


lis owne right; as his owne proper 
2>2ods, and rhe reſt in him as Execu- 
tor. As poſito , that 4. and B. were 
Tenantsin Common of ſuch an entire 
Chartell ; A. makerh B. his Executor 
ad dyerh. Now hath B. one moye-« 
tleas Executor , and another as his 
Wne proper, and upon a Judge- 
tent againſt him as Executor ,: that 
moyeric onely which he hath as Exc- 
tor, muft be raken in Executions 
ind here may be remembred, how'in 

Xcution of a Judgernentor levying 

an Amerciament out of an intire 
Uhattell ofmore value than the ſama 
0 de levyed;, the whole is ro be ſold, 
tthefurpluſage above the debt or 
Amerciament is to be delivered back 
the owner. For in all this debare, 


ve muſt preſume the thing redeemed 


3 the Executor,to be of berter value 
"anthe ſumme payd , elſe wee may 
Ally admic the whole to the Execu- 
tor, Againe, the Leaſe for yeers , 18 
I 0 intire a thing ; T meane the 

ad let, bur thar thereof partition 


7 
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may be made; yea inforced by A&i- 
on between joynt-tennants, and Te 
nants in Common : Bur here will be 
obje&ed, the Caſe ofredewprion by 
the Daughter and Heire; who though 
ſhe have a Brother borne after ; ſo as 
now ſhe is no longer Heire, yer (hee 
ſhall, as the Book faith, retaine the 
Land redeemed from the Heire, as a 
Perqusſute or Purchaſe. As for this 
. (which I will not oppoſe) the Lav 
ſoframethrtc the favour of the Daugtt 
ter, becauſe of great miſchiefe to her, 
it being ſtripped of the reſt ofthe In 
herirance by the birth of a Brother, 
ſhee ſhould alfs loſe that which ht 
money had redeemed,withour having 
any remedy to have her money again; 
or any recompencefor ir; but in the 
other Caſe, there is no ſuch milch! 
for that the Executor may pay hi 
ſelf, as hath been ſhewed, 

Now onthe other fide, if the Caſc 
{hall be underſtood, that the redem* 
tion was by payment after the days 
then will I cafily admit chat the pr” 
pertie or intereſt, is in the- Exccutor 
to his owne uſe; or that the Condi- 


rion, now having no power £0 ron 
| 
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itback, orto operate any thing : Tr 
rather a re-emption,than a redemp- 
ton, fince it wasat the Will of rhe 


Morrgagee , to diſpoſe it ar his pleas, 
ſure, and any ſtranger, as well as 


e Exccuior might thus have re- 
lemed, viz.repurchaſed ir, therefore 
only Equity and not Law in chat 
Caſecan make any: part of the value 
dſſers in his hands :and fo alfoI think 
we ſhould admit inthe other Caſe 
payment, atthe day that the pro- 
ferty of the Chatcell is ro the Execu- 
lorashis ow ne. and not his Teſta- 
0s gcods, no part of furpluſage of 
Value, can in Law be Aﬀers, how ſoc- 
"inEquitie. 

Laſtly, ifthe Executor redeem by 
Payment ar the day with the Teſta- 
"0150wn money or goods, none will 
ue, butthat the thing redeemed 
'31nHim as Executor, and the money 

? hirn payd for redemprion is well 


\dminiftred, the goods redeemed be- 


"2 of better value. Pur this way ic 
«cs no difference, wherher the 
Mole value of the goods redeemed, 
tall be held Afers : and the money 
Payd for redemprion Rand agg oe 
TAnETee 


—— 
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therein , orthat chat ſumme. be fill 
adjudged in the hands of the Execu- 
cor, as Affers, and only the fſurplu- 
ſage of the thing redeemed over anda- 
bove the ſfumme payd for redemp* 
LlONs 


Things accrued by Covenant or © 
Aſermption, 


F 4. Covenant with B. to make 

hima Leaſe of fach or ſach Land, 
by ſuch aday; and B. dieth before the 
day, and before any leaſe made; now 
muſt A. make the Leaſe tro rhe Exc 
cutor of B. and the Leaſe ſo madeto 
him, ſhall be in him as Executor, and 
conſequently as Aﬀ/ſers, This is pro- 
ved by the Judgement, in the Caf 
berweene Chapmn and Dation in tht 
lare Queens time. Yet I confelſe, 
that it i2 nor expreſſed in the refolu- 
tion of this Caſe , thar this Le 
ſhould be Afets, bur that che Exe 
cutors ſhould have the Terme as E 
ecutors , which implyerh as much 1" 
my underſtanding ; and che declat® 
tion, whereupon the Defendantd* 
murreth, (ets forth che breach of _ 
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Covenant to be in retard tone execy- 
tims teftamenti ; (0 as the dammages 
thereupon recovered, v3z.300. and. 
30.pound were Aﬀets , and confe=- 
quently alfo, ſhould the terme have 
been in lien and recompence where- 
of theſes dammages were given, 
W ihe like Law, if 4. aſſume upon 

pood confideration to deliver in to B. 
dy ſuch a day rwenty Quarters of 
Mault, or ſo many loades of Coales 
or Wood, or any other Wares or 
Merchandiſe ; and this is nor perfor- 
med in the life of B. bur after ro his 
Executor, ir ſhall beto him as Execu- 
tor, and ſhall be Afﬀets in his hands, 
2 well as the money recovered in 


mmages for nor performing ſhould 


ae been, 


Of things accrued by remainder, 
or increaſe, 


F a Leaſe be madeto one for life, 
the remainder to his Executors for 
J<Xes, and he dierh, this will be Af- 
ts in the hands of his Execuror, 
ugh it werenever in the Teſtaror, 
®Was in the latter end: of the late 
F- Queens 


The Office of 
Queens time, reſolved by three Julti- 
ces, the Lord Anderſon only being of 
a comrary opinion ; and there ir was 
faid, that Crauwmers Caſe , wherein 
the contrary in effe& was refoived, 
was of lictle authoriry; for thar there 
were firſt wo Judges againſt two,till 
after , 2founſon changed his opinion, 
2apon a concett , that rhere the eſtate 
was by way of uſe, which could make 
no difference : Like law , where 4 
Leaſe for yeers is by Will bequeatt 
ed ro A. forlife, and after to B. who 
dieth before 4. Although B. nerve! 
hadthis terme in him, ſo as that het 
could grant or difpoſe it , yet ſhal 
itreſt in his Executor, ashis goods 
and be Aﬀers. As for a remainde 
for yeers, ſo inthe Teſtator , that b* 
might grant or diſpoſe it at his pic® 
ſure, no doubt can be there0 
though the ſame fell notin poſſeſi0 
ro the Teſtaror in his life rime, j© 
no ſcruple nor doubr can be, but (4 
this is Aﬀets ro'the Execuror, 
whileſt it continues a remainder ,# 
before ic fallech into poſſeſſion, 
cauſe it is preſently valuable and vet 


dible, Nor much of other natur%;7 
| chele 
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theſe are the Caſes, where the Exec's 
Merchandizing with the goods of his 
Teflacor,maketh gaine thereof, So it 
tie Sheepe , or other Catcell of the 
Teſtator doe breed,viz.beare Lambs, 
Calves, Colts, &c. Afﬀeer the Te- 
tators death, even theſe which were 
neverin the Teltacor, ſhall yer be Af 
ſts, and fo the Wooll growing upon 
the Sheep after the Teſtators death. 
Butthere isone Caſe worch the con- 
ideration and worthy of fome doubt 
81 thinke , and thar is this One 
kaveth to his Executor a Leaſe for 
Jerrsof Land , worthjrwenty pound 
Jycere, and the Execuror _ 
Ws inhis owne hands, one yeere af- 
Tthe Teſtarors death, doth make 
ereof thirty pound in clecre gains 
wore all charges, now whether, as 
9Creditor,this whole thirty pound 
albe Aﬀers, oronly rwenry pound, 
"the Caſe ſimply thus put, ſhall 
'** inderſtood of an occupying, and 
anuring without any ſtock of rhe 
leltators and then ifche Executor 
Utocke it» ith tis owne Sheepe, 
'" Other Cattell , as hee muſt have 
ae the loſſe by rotor death; fo is 


I > it 


11.H.6.35 . p07 
Babjngton. 


it reafon, that ifche manurance prove 
gainefull , bereape the fruits thereof 
in recompence of bis adventure , and 
of his induſtry, skill , and good huf 
bandry, Bur if the Teſtarors ſtock 
of Sheepe and cattell were ( as of ne: 
ceſlirie, or for the berter advanrage of 
the Teſtators eſtate ) continued upon 
the Leaſe Land , then is it reaſon,that 
the gaine or lofſe , wherherſoever of 
them God ſendeth,, doe redoundto 
the Teſtators eſtate, Like Law,as] 
thinke, ifan Executor finding , that 
he cannot inſtancly, after the Telt# 
tors death , Iet the Leaſe Land neert 
the value, ſhall therefore buy ſeed 
Corne, and hire rhe plowing,8c.Þu 
xt may be ſaid, that the 1.cafe hath one 
entire valuation ar the firſt, upon ie 
appraiſemenr, To this I anfwert, 
firſt, that the value upon the xo 
ment is not binding, nor muc relpe- 
cd arthe Common Law,if it be 109 
high , ir ſhall nor prejudice the Pxce 
cutor; iftoo low, ſhall not advant## 
hint; bur the very value foundby | 
Ty, when it comes in queſtion, : 
ther the Executor have fully adn 


ſtred, or have Afﬀetsor not , 1s rs 
W 
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which is binding. Next I fay, that 
tzlong Leafe come to Executors, of 
Land worth an hundred pound by 
yerre, and no ſale 1s made thereof by 
tlie ſpace of a yeere or more, now the 
trme continuing of the like value, as 
a firſt, ir is no reaſon bur this hun» 
dred pound raiſed the firſt yeere, 
ould goe towards the paywent of 
E&bts and Legacies rather then any 
them ſhould be unpaid, This rhing, 
Imeane the knowledge of them are 
ukfull rwo wayes, viz. Firſt togive 
lght to Executors , to diſcerne what 
no them of righe pertains : Next to 

nao Creditors and Legatces, 


Matand how far things ſhall be Af- 
Ks, thatis to ſay, goodsto enable, 

Tge and binde Executors to pay 
*s and Legacies. For whatſoever 
Ny of theſe wayes commeth to rhe 
*curors from their Teſtator, or is 
"vered by any of theſe Attions, 


Wl be in thei hands Aſſets, the 


olt and charges of recovering de- 
tied, 
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CHAP. VIL 


What manner of Tntere ft aw Executir 
bath in his Teſtators Goods and 
ChatteIr, and bow different frm 
tbe common Tntereſt they or & 
thers bave in their owne prep 


goods, 


@f5%s He Intereſt which al 


J\ Executor , hath © 


7&3 Fxecutor , iN {| 


SIE 


YA» Goods of his Tel 
DOSE tor is much dill 
renr from che abſolure, proper, © 
ordinary Intereſt , which every * 
hath inhis owne proper goods , * 
may well appeare in and by thel 
points, Firſt, alchough f a ſtrangf 
take away theſe goods, the Ati" 
Treſpaſke for the Executor 15 of g* 
* nerall forme, Pure bons ſu9 ceph 
calling them his goods, whereas 3 ny 
Qutlawed in Debt , &c. 0! —_ 
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or attainted of felony or treaſon, 

forfeireth all his owne goods, yet i324, 
theſe which hee hath as Executor, 

hall not bee forfeired. If a Vil- 
kn be made Executor, his Lord 
canmot take rheſe goods, though 
be may take all the Villens owne 
ponds : and for taking ſuch Goods, 
or for a debt due to the Teſtator, a 
Villen may ſue his Lord. Nay, ifthe 
Executor grant all his Goods , fome | - 

O 4 

$00d opinion hath been , thar theſe ye ,9, 2.6. 
Which he hath as Execuror , ſhould f.x5. A releaſe 
lot paſſe : yea, the Lord Dyer fo held of allaGtions 
the late Queenes rime , with this nada 
Uſerence, viz, Where rhe Grantor 74; 


aftions as Exe- 
5 amed Executor in the Grantee, ror. 


ere the Goods which he hath as E- 
utor ſhould paſſe, bur ocher wiſe 
the be not named Executor in the 
"nee: and that this opumion 18 Pro» gi Frowicks 

vole, will further appeare by that is againſt itin 

Which followeth. 20-H.7,Kel.64- 
Secondly, the Executor cannot by 
ll give or bequeath the Goods he 
tas Executor, and ifhe dyc inte- 
*, and Adminiſtration of all his 
Doods is committed to 1.D. yet hach 
*M9tling to doc with the Goods 
I 4 which 


Litl, tit. ville» 
nage.gle42s 


136 —TheOffreof 


whichthe Inteſtare had, as Executor 
to his Teſtator : Thus all his Goods 
rcacherh not to his goods as Execu- 
£or, 

Thirdly, whereas a mansGood! 
ſtand liable ro the payment of his 
Sec theſe ſo re- JeÞrs, both in hislite rime and akter: 
ſolved in P/ow. I he Goods which a man hath asE- 
com 525.inter Xecutor , are not to be taken in Exe- 
-— 47y & curtonforhis owne debrs, eicher up- 
- Tp on a Recognizance,Sta aryert 
— E ment hadagainſthim. Andit ſuch? 
one die indetred, leaving to his Exe- 
cutor much Goods, which he had 3s 
Executor ; thele are nor Aſﬀſers in 
hands, Iyable to the payment of his 
debrs, bur only for the payment © 
the firſt Teſtators debrs or Legacics 
Therefore a 0 min, brought by © 
Executor, ſhewing that he was not # 
ble ro pay the Kings debt, becaulet'* 
Defendant derained from him an 199 
pound, which hee owed him as Exe 
cutor to I. FS. vas overthrowne 3 for 
that it could not be inten Jed, ſaith itt 
Booke, that the Kings debr could Þ* 

fatisfied with that which rhe Plaint 
ſhould recover , and recelve 2s Exe 


. cutor. Whereas a Woman — 
KO } py - 
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poſſelſed of any Chartels perſonall, 

z, moveable goods, all be deveſted 
bu: of her into her Husband by her 
warriage , ſo as if hedie, and ſhe over- 
live, they be not hers againe,bur her 
Husbands Executors, or Admimniltra- 
tors, and if ſhe dies, all be the Hus- 
ands withour being Executor to his 

fe. Tr js not fo of Goods which 
ve hath as Executor , theſe (till re- 
maine in and to her, if her Husband 
We, and if he her ſelfe dye , for thar 
le hath them as ic were in another 
geht, viz. as ſhe repreſents the per- 
0 of her Teſtaror,her Husband ſhall 


nt have them , ifhe be nor his Wives 
Xcutor, and fo Executor to her I e- 
HAtOr, 
Laſtly, whereas the Writof Tre- 
ipalſe ſeems ro make no difference be- This may be 
een ones own Goods, and thoſe he ini name 
Mas Executor, that being a polleſ- onely out of 


whoſe poſlcfſ1- 
on the voods 
were taken. 


= Attion or ſuit grounded upon 
Me pollifſion ; yet come to an Action 
p ®r, which more taſtes and partict- 
* *Ofthe right, and rhere are rhey 
-renced : for where for my own 
>, when I ſue, the Wrir ſaith Debet 
Ie, viz, that the Defendanr 


OWS 
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owes me, and deraines from' me thal 
ſumme. Yer when ſue as Execuror, 
the Writ faith nor, debet, he doth owe 
me, bur detiet only, he detaines from 
me, as admirring that he 1s notthe 
Debtor to me , though he ſhould pay 
me ;zand ſo whereTI am ſued as Execus 
tor,the Writ makes me not a Debtor, 
Þurt aderainer ; Otherwiſe, where 
my own right,I owe and am ſuedfor 
a Debr, Accordingly,where Judge 
men inan Aion of debt is given# 
gainit one as Execuror, it is not ge 
nerally that the Planriffe ſhall recove! 
againſt him, but he ſkall recover ofthe 
Goods ofthe Teſtator, and therefore 
upon this judgement no Capi lycil 
againſt him, toinforce him to pay®) 
Arreſt of his body , becauſe he 1500 
properly debror , but if after it be 
turned that he hath waſted the Teli 
tors Goods,our of which the ſaid dev! 
ſhall be farisfyed ; Then he Navi 
made himſefe a Debtor, (aps 94/# 
tisfaciendum, ſhalbe awarded, gal 
him, and then he ſhall be taken 1! Ex 
ecurion, Soalſo in ſome caſes off 
. plea pleaded, for where che judge 


ment 1s de bonzs proprims , the FR - 
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my havea Capias ad ſatirfaciendum , 34.H.6. 45: 
and thar judgement is in diverſe caſes 
forthe dammages, alchough nor in 
many for the principall, As forthe 
Co: before judgement, in the mean 
race ſe againſt an Execuror , that 1s, 
becauſe of his Conrumacy in not 
paring upon the former pre- 
eff. 
The reaſon of rhis different inte- 
it between an Executor and ano- 
her, or berween the ſame mans ha- 
ing poods as Executor , and others 
t his own right; as alſo of the diffe- | 
ent manner of ones being indebted £0.1b.9.'88.þ. 
*Executor,and otherwiſe in his own Scethisalfo 
tt, is well expreſſed by the Lord P/low.Cve 5204, 
%, in Pinchons caſe,viz. Firſt, that 
he goods which one hath as Execu- 
or, he hath nor inhis own right, bur 
mater droiz, that is, inthe right of 
other, meaning his Teftator. Se- 
con lz, that Executors are but the 
Minifters and Diſpenſers, or Diſtribu- 
Orsof their Teſtarors Goods, 


A SE 


The office of 


Of alteration of propertie in the Exect- 
tors hands, ſo as ſome goods become 
vis owne , which be had as Exe 
cutor, 


x * O this head or Chapter,treating | 
of the difference berween the In 
tereſt in Goods, as Execuror, ando* 
thers had meerly in ones own right, 
and to his own uſe , Itisnot umpert!- 
nent, to conſider how that which one 
hath ar firſt as Executor, may be chat 
gedin property , and becomethe Ex 
 Ecutors own to his own uſe, as cif 
his goods, which he had notas Ee 
cutor, Here ler us firſt conlider0 
ready money left by the Teſtaror : 0! 
lince pieces ofmwoney , v7z. {hillns, 
groates,picces and half picces of gold, 
cannot be known one from the other, 
ic maſt needs follow rhat theſe com 
ming to an Executor from the Tels 
ror mult in ſome ſort be altred 18 pr” 
perty , ſv as though the Execu 
ſhall be faid ro have ſo much in mone7 
or value, yer can ir not be di.cerne 
which money io his houſe was his T© 


itators, and which his own. Cone 
quent? 


4&9 EXECUTOR. | 
quently the Sheriffe u ponrhe fierz fa- 


az, fora Creditor, who hath reco- 
fered againſt the Execuror to pay 


7 owing by the Teſtator , cannot 
vid, 


AEEELEEEELSSz 


CHAP. VIIE 


0j ſome eaſes and que ſitons between 
the Executor and Heare, 


S224 HE Executor may 1n 
I convenient rime after 21.Hez,6.30, 
SET the Teſtators death,cn- Ifother goods 
>> houſe de- taken among 
| © hem he 1S.CX- 
ſcended to the Feire, > 


E ; cuſed,21.H,Fs 
for the removinzg and raking away of 


25. 
eGoods , fo asthe doore be open ; 744: lib. Intr. 


"rat leaſt the key be in the doore : 640-Itiso , 
nd this undertand of the doore of PIcaded. 

ach roome : for alchough the doore 

2 Entrance into Hall and Parlor be 

*Pen, the Executor cannot by that 

Jultifie the breaking open of the doore 

any Chamber to take coods there, 


bur 


— 


The Office of 


but only may take thoſe inthe rooms 
which be open ; and this is'proved,as 
to me it ſezms by the caſe of the chelt 
43-£-3-24.Br0, with evidences,which, faich che Book, 
45. 4 the Executor may take and putout 
qus. if it be LAT" 
fardeed, the Deeds, delivering them to the 
Heire, viz, the cheſt being unlocked, 
as[ underſtand it, Now a Chamber 
or other room within a houſe, Nr. 
| Is anencloſure of better reſp=& then? 
OS 19 cheſt. Bur ifthe goods beim remos 
ved within convenient time , the 
heire may diſtraine ther as dammag: 


feſante. 
| Where the Teſtator recorered 


Land and dammages, ora Deedan 

dammages, he dying before execut! 
43- XZd. 3.2, On, the Heire ſhall have exccut 
10.E4.4,5,6. forthe Landor Dec d, and the Execu 


Ofthe deed 1 for the dammages, but temp. E4#: 
Exccuionficlt, fs aid ef ankil] the Hei 
{ſue a Sczr. fac. the Executor canto 

{ue execution for the dammages. 
4 d : Ifa Credicor be made Exccutor 
WAG his Debror, and pay himſlfe part 
of the Goods, he cannor ſue the Hell® 
for the reit, becauſe the debt can 
be apportioned, bur otherwiſe , ** 
may, {aith the Book : yer 4c: y ks. 


i1 
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ine fake upon him the Executor- 

ip, and have goods ſufhcienr to 
2y all, 

5 adebr be recovered againſt one P 
Todicth before execution ſued, lea» 7.H.4.f 30. 
ng goods ſhfficient ro farisfie; nnijng Xts 
ow ſhall not the Land deſcended ro **++ 
ieHeire, be charged therewith , nor 

} ike reaſon, any land conveyed af- 

Q Judgement. 

Xea good difference where land cols fog 
conveyed, upon condition of pay= The like 
lt to the Vendor his Heires or af- purpoſe ſce 
7s, and he dyerh before the time, more, Lith 
ld where ic is to be paid ro the Ven- FIT : 

. 4 2. Eli%. Dy 

© his Heires or Afﬀignes , and hee * > 
2, in the firſt cafe, payment ſhall c0m.2.91. 
me Executors, but not in the 

iſer, TO 
What things pertaine to the Heire, carpal 
U What tothe Executor , is before 
ned, As for Frowicks opinion, 

tWhere goods be mortgaged upon 
Nation, that if the Keire or Exe- 

Or pay, &c. Here if the Heire 
lake Payment, he ſhould have the 
"GS 2: I ſee not how that can 


A Di- 


—— 


The Office of 


A DireQtory for rhe following | 
Chapter. 


——— Fu _—— 


A. All ar but one repreſent the Teſt 
tors perſon, and mu Tis gone , and? 
Joyned in ſuzte, & & contra. | 

B. Fhere one atone mr ſt anſwer ſrl; 
and how. 

C. Whes they differ m Plea, the biſ 
ſhall be taken , but one may conſt) 
alone, DE” 

D. One as well as all, baty , May git 
aſjent or releaſe the wholt. 

E. One cannot give nor releaſe $0 7 
ther, nar divide. ; 

F. The poſſeſſion of one 15 the poſſeſ# | 
of al}, to wat purpoſe. , 

(7. 1} the ſerviver die Inieſtatt, / 
1 eſtator rs mieſtate 3 thong? jo 
other Execmtor left an EX 


z0r, T b 
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oh Included in the perſon of the Teſta= 
tor, audrepreſents #., I bir Af 
fgnee; all one, &-e contra; 

L hat change by death of the Te 
ſtatoy , f owebhing procceding mn 
ſreate, 

K, Proceed to or ir Execution , where 
wither Scire fac; 

M. Whether the Executor ſtand in 
Vs one quality, or Ll Tefta- 
tors, 


N. Where one alone may " | 
« In ſuit e for themſuch as will not 


Joyne,ſhall be ſevered, and the other 


h, ſue and proſecxte #lone: coll 
ſequents inde. F.- ” 7 - "IF 
' Death of owe Executor ; -— Plat Fm 
by or Da phi) 7 


_—— - — 
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AESESEDES 
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es. tit 


CHAP, IX 


How Executors fiend betwweene 1th 


A 
Are as One per- 
{on; rtherctore 
CANNOT plead 


ſeveral pleas in 51 [aNkea repreſent the per 
abatement.37. ow V12\V8_-.of the Teſtaror, 
4 78. therefore muſt {1 
Iro, ex, 13, er Wo 9/7 all joyne4n-ure , 
Bro. X.20.21. — Fainſt orhers z | 
Therforz one in ſuite by orhers they mult be 
Exccutor ſued, made Defendants , or ar leaſt 10% 
if he plead that Of thei astoe adminiſter: fortho3 


there is another 4 
Exearxor not © Executors themfelves mult (2 


ſued. muſt notice by the Will,how many Ex* 
plead that he tors be, and muſt frame their ſult” 
didadminiſter cordingly ; Creditors and , 
9-4-6. 44. B79. pers need not take notice of a0) 7”, 


I 3.33, H,6.38. ak 
4625 ; then doe adminiſter 9 and 


OC Co ——— >< — — 


6: EXECUTOR, 47 
the office of Executors. For this 
rafon, as I rtake it, in the time of _ 
King Edwardthe 3. where two Exe- 32-E.3- 9d 
tors were of a terme,and the reyer- }*7-47-5* 
lon was granted by Fine, mentioning 
| one termor , and thereupon a 
ud juris clamat , accordingly 
drought againſt that one Executor, 
is was held good enough, though 
Meother Execator was not named in 
«yutez belike, becauſe that one 
[Who indeed was the Teftators Wife) 
ud only occupy the Land , and take 
profits thereof; for elſe ſince all 
Mk Executors doe repreſent rhe Te- 


lors perſon, all muſt have been na- 


med 


+ Thereforedidthe Judges re-  ,,. :, 
vire in the time of Henry _ A that "DH 
"'KreaLeffee for yeeres made two 
Exccutors, and one of them was di- 
'Uned by the Lord for Rent, who 
"Wed uponthe Leffor , thar Execu- 
vt ſhould have aide of his fellow 
Accor, ro the end that bork 
it have aide of the Lefſor, which 
K32lone could not. And upon this 
-n, viz, that the Executors rpre- 
"at the perſon of heir Teſtator, as 
Perſon ( for ſo ſpeakes the Parlia- 9.E.3-c4p.3. 
K 2 ment- ) 


, 


OO | I — — ——_ OO C———  — 


Tie Office of 
ment ) It wasena@ted in time of Es- 
ward the Third , That the Executors, 
though never ſo many, ſhall hayebut 
one eſſoyn,neither before appearance, 
nor after , becauſe their Teſtator, 
whoſe perſon they repreſent , could 
have had no more, 

I: is further alſo enafted by the fail 
Statute, that where two or three Ex 
= ecutors or more be, they being ſued 

But notifhe Inan ation of debt, though all doc 

appeareatthe Not appeare ; yet ſuch one ofthem! 

turmons-IE-4 qnore as doe, or doth a Peare al the 


1-14&Hbf:tle Goamnade difireſſe, ſhall anfivere alo 
iffe muſt de- Without his companions. And tl 


Clare againſt Statute hath been taken by equity 10 
all. Heneed rhree reſpects. —_ 
not,buthemay Firſt > touching rhe perſons: thal 


- 


admit another + | 
f 
to appeare, and *© {hall exten 1,not ro Executors ons 


pleadafier. Dur alſo ro Execurors of Executors 
2 H.4,12. yea to Adminiſtrators alſo , thou 
But Proceſle the Srature ſpeak only of Execuio'* 
nog a wer Secondly, touching the Aion; 
all, _ whereas the Statute ſpeakes onely 
7.8.6.35, The Aftionofdebr,ic israken by eq 
Executors of Ty lO extend 0 other actions ; 46. 
Executors by Writ de rationabil;. parte honorum, © 
equity, 39.H -6, dctinue » yet perhaps : chis latter 


* B;o-ExX Go * _ EY w o 
+4 *** on Willbe {aid not ro be ma1ntall* G 
| = | | apainl 


CC Le 
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azainſt Executors, for their Teſtators 28. , +6, j-4+ 
oF . $4.23 ,24, 
&, but for their owne onely ; But 5g _ no "1 
ve yet arenot come ſo farre as to de- 149. £1. 
termine what is maintainable z but ;g1x 7; #4. 
Whether before all the Executors doe 3H63 $I» 
peare, hee or they which have ap- 39-£-3;5: 
peared , ſhall be put to anſwere 3 and There it15 net 


> 13 l meerly as Ex- 
6 tobring ic to decifion 5 whether the ecutor sat is out 


KMion be maintainable, or not. I gf the ftar. 

inke alfo, that in the aftion of cove- 11.H.4.63-As 

Mant,and all other ations againſt Ex- !#11 deb.& der. 

Cutors, as Executors $ hee which 

Ppeareth , muſt anſwere withour h1s B 

Ompanions, though the greater opk Cote 47:53. 
, gnarnes FP” "3k 

Woninthe Duzdrageſimes were CON- $0.7. E.4,20, 

Tary touching the a&is of Covenant. 21. 

But asfor the ſub pena againſt Exec, 3-H.4.20, 1n- 

Thich istomake them to anſiwere ro a /® fac | 3 1 

lutein equirie; thathath been temp. E. Ft - 1g Aoug 

4.laken to be our of the reach and in- jayeq artheir 

{Nt of the Statute. So alſo of the La ſuite. 

'!2t in the Kings bench, as was held 47-E.3.27. 

n the ſame Kings time, except all the ps F m_ 
&ecurors, making upthe whole re- qi. 

Prelentative body of the Teſtator, be 8. x.,. ;. 

the cuſtody of the Marſhall, one or 9-E.4.12,t 3. 

MMre of them who are there , ſhall B 

i0tbe inforced to anſweres and ſo was 222% 31 Jac. 


Ut alſy lately held in the Kings Bench, =" 
K 3 where 


Oe nm — — 


The Office of 
where Maſter Juſtice Houghton gave 
an excellent reaſon, This caſe isvutof 
the ſaid Statute, wiz, for that this 
Writ doth not mention any debr, nor 
namethe Defendants Executors- 
Thirdly, and laftly, that Statute 
extended by equity to orher Writs 
Proceſle;for where the Statute ſpealt 
onely of the Grand diſtreſſe, andthe 
Executors appearing thereupon; | 
hath been many rimes ruled, thit 
when he or they appeare upon the 
Attatchment, Capzas, or Exigent, alt 
{wer muſt be, though thereſt appe#r* 
not ; forſo the word Diſtreſ is tak 
for all compulfary meanes or enfor® 
ment of appearance. Bur whereth® 
Statute reacheth nor , viz. whent 
Procefle is determined againſt one 
more, as by Qutlawry , 8c. there T6 
reſt ninſt anſwer by the rules of the 
va common Law z except it be in tic 
03::1463 , OfHusband and Wife Executor, 
appeare, 28. H. there the Vite Cannor anſwer without 
6.f. 364. judge- her Husband , for doubrlefſe can 
ment againſt withouther, whereſhe &not he 165 
al, ecuror;but where borh beExecut0'* 
cherehe may anſwer wichouthe?, 


not ſhe withour him, When _—_ 


' 64+ EXECUTOR-e IST 
tots as Defendants have appeared , if $009-E-4.1.2, 


1; poet . 1T3,14-where 
any one of them will canfeſle rhe aCti- B = 15 not 


n,this bindes and concludes the reſt; Executor is 
but if one will plead one plea, and the joynuly fucd 
other another, thar ſay ſome , ſhall be with 4. and B. 


received which is beſt for the Telta- PRs of" | 
Weors ſtare; ſo where they ſue, ſuchas x.,. 8. They 


vill nor proſecute , ſhall be ſevered, may fever in 
and the reſt without them may pro- Peas not dula- 
ed; and in like manner where they Ye © 


.  7.H.6«/. 6. 
Pray to be received to defend their 7;,, aw an - 


term, and one ofthem afcer makes de- It they recover 
faulr : ir ſhall not be the default of & one of them 
al, butthe reſt; orhe, ifitbe bur prayes z Cap Ad 
Mewho appeares, ſhall be received - thay pr 
to uphold the defence ofthe rerm. the grit as beſt 
Thirdly, fo where they plead a Ie fhallbegranted 
aſetothe Teſtator or themſelves, 3.H-4."10. Bro, 
One after making default , chis ſhall 44- 5>where 


ot be, nor make a totall defaulc in gh yams pou 
Exccutors,to induce a judgement the ſuit oftwo 


0 condemnation againſt them. Yet Executors, and 
i truth each Executor hath the whol uponthe:Scz. 
the Teſtators Goods and Chatrtels, /£ . after his 

© they Reall or Perſonall, andeach EF _* but oNe 


H. 
may fell or give the whole. One of we - I 


em cannot give nor releaſe to the 0- g.E.4.12.1 4, 
iris Intereſt and if he do,itis void, 21-5.3.13- 


K 4 much © # 


— 
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mach jntereſt, gs ke ro whom hert- 
teaſed, becauſe each had' the whole 
before, upon this reaſon long ſince, 

' Where one of the two Executors - 
leaſed but his part of adebr, it 1s held 
that rhe whole was diſcharged: and 
{oitone Executor grant his part 
the Teſtators Goods, all paſſeth, and 
nothing isTeft ro the other , for that 
each hath the whole, and there beno 
parts or moyeties between Execl! 

| Tors, Therefore, alſothough a leak 

If an horſes Forathouſand yeares, of a thouſind 

come to foure Acres of Land come to two Ext 

Exccutors,cach Cutiors or more , no partition 0 


hath an horſe, 4;v; | re 
& yct all four diviſion can be made berween them) 


hazebut ons, PEcauſe itisnor berween them), a5Þe* 
27.H.8-21,22, [WEEN jointLeſſees of land where ex 
| _  hach, bura moyery in Inrereſ},rhou 

_- poſſeſſion of or through the whole 

Amidſt Executors, each hath te 

| whole, and therefore if he grant 

parc he grants the whole. But oc Ex 

ecutor may demiſe or grantthe "ey 

ty of theLand for the whole term, 

ſo maythe other doe, andihisV9 

they may ſettle in friends or orhicrs 

troſted for them , a moyety for £5 

erther in ſeverall or undivided; w 


ere ine in nn ——— 


— 
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one of them cannot make aleafe to 
the other of any part, for he had the 
whole, norcan one fae rhe other as 
Executor , yer if the Teſtator deviſe 
toone of his Execurors, all his goods, 
alter ſuch debts and Legacies fatisfied, 
there, after thoſe ſarisfied, that Execu- 
tor may take the goods, and maintain 
an ation of Treſpafſe againſt the 0- 
ther Executor , if he take them from 
tim, and conſequently an a&tion of 
Detinue , for keeping or detaining 
them : but this is as Legatee , his 
FN aſſent perfeCting the Legacy. 
The pofſeſhion of one Executor , Is F 
the poſſeſſion of all the reſt ; ſo, ag if 
oneappearing roa Suir, and the other 
mking default, in whoſe hands all 
the goods be 3 which are not admini- 4, H4l2. Fre. 
red 9 if, I lay, here he that appcarcs, 12. 
pleads that he hath nothing in his 
hands, this ſhall be found againſt 
| UM; tor whatſoever any of the co-ex- 
<utors hath, he zalſo hath, andis in 
his poſſeſſion , and fo ſhall the Credi- 
'0r recover, and have judgement to 
* ſatisfied our ofthe teſtators goods, 
3 11 his hands. And therefore if All muſt ſue. 
£90Us betaken from one , all may 19H.6.65.cont. 
main= 


maintain anattion of Trefpaſſethere- 
Fe py = upon; for the poſſeſſion * one isrhe 
may bein his Poſleflion of all. Bur the poſſeſſion 
name only of one ſhall :not be ſo. the poſſeſſion 
from whom ofall, as to charge the othersoun 
need he be $9998: Whereof more elſwhere. 

named Exec. Where'two Executors be made, 
tor,Brs.Ex,31, the one making a Will and executors 
39-8.6.45., anddying ; if the other dy after intc- 
b- fare; now ſhall not the Execurtor of 
| him who firſt died be Executor to tht 
firſt Teſtator, but he js dead inteſtate, 
becauſe the ſurviving Executor 15 ſo 
+y dead; and in him the Executorltp 
p=m4j Br0.%. was wholly and foly ſerled by tis 
29:H.6.45. death of his fellow before him : 99 
Adminiſtration, de bonis nor 4d. 

ſhall becommirted. oy 
The Executors, or Executor,ifoul 
one ſo repreſents the perſon of his Te: 
ſtator, that he is in Law his Alligne* 
by the very making of kim Execur® 
ſo as ifone covenant to wake a Leal 
to L.S, and his Aſſignes by ſuch a T9 

Chapman &Da; and 1. S. dyerh before that tun®, * 
tos Caſe, Plow, before the Leaſe made 5 now mul 
the Leaſe be made to his Executor 
as his Aſſigne , repreſentiyg his pt 


ſon; ſoallo ina congition £0 pi. 


Co.lzb.5.}-07. 
Sq 
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LS ir E a 
the Feoffor or his Aſſtgnee, yet a Her cok 


Leaſe ro A. and his Aſſignes during co.tib.5.f. $0. 

the life of B. ſhall notgoe to the Exe- 

cutors of 4. So where in a generall 

pardon by Parliament, there is an ex- 

Cption of perfons outlawed after A 
udgement,, - unto the perſon ſo out- Sowherthe 
Wed, (hall fatisfie the Crediror, who ftat. of 71s 
tOutlawed him. Ifrhe Ourlaw 2ives 9 i 

ly before this done » is Executor as Ry —_ 

teprefenting hi fon, may make 0%. 

jc S PET Only MN y 10 Were wreſted, 

USaRtion, andio make the benefir His Executors 

the pardon to<xtend to his Teſta» may doit, ifhe 

for, for ſaving his goods, as if himſelf Jy Þ<foretne 
Ularisfied his Creditor , though he ©S ha 


them unfarified , when helett the ag 
ld, & diem obzit texremum. Yet Alſo Executors 
Viere A. fold Landto B. UPON provie ſhall have reſti- 
hatifhe payed to B. his Heires,or ©i9 & fon 


Uligncs,&c. B. dyed. A. payed at the | ry 


, | : W rit of Error 1 
7 to his Executor, andit wasdoube yerthe Statute 


P that it wasnot good,yjfor the word yo_ but of 
, "18ce could nor reach rohim be- © eparye 


Mg NoAflignec of the Land:and where 


, 2 E!.Dy. 180. 
e Executor broughr an aCtion of ac- Contr. Where to 


xout Upon a receipt by the hads of the ,,y to 4the 
ator; the Detendant could not be Feoffor his 
t Mitted 0 Wage his Law for that heire or allipn. 


SWas held a Tecepr, per antermains; oy D 5 i 
nor "PP 


-- ——— > ——____ —— pc 
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yet ittscleare, that if one by Bond ol 
Covenant tye himſelf to pay ſuch a 
ſumme at fuch a day , not mentioning 
his Executor at all; yet is the Exect 
tor bounJ, as included in the name or 
perſon of the Teftator. And where 
3-E5z;Dy'201, the Satute 23. of Herry the Eight, 
gives the Wrir ofattaint(in the courk 
there mentioned ) againſt the part] 
thathad judgemenr, ir licth again 
his Executors if he be dead; but 
H thereof another reaſon 1s given; 
27.11:8.26. Where a man was bound , that het 
would not fue npon fuch a Bond, and 
he dyed , and his Executor fied ; ti 
was held to be no forfeiture of tf 
Bond. $9 where one was bound ts 
pay ten pound within a moneth aft! 

M.15,% 26, TEqueſt madeto him, and hee die 
Eliz. before requeſt; it ſafficed nor to maK* 
T itrotheExecutor, as 24snwood faid. 
24-Eliz. 20 Tc was likewiſe held that the warren” 


err caterTitherle | : ag 
y penis 7 of Atturney pur in for the Plaintiff 


rwalſh-in ba.res. in debr, ſufficeth not for his Execuror 

I to bring a Scire Fac, upon the judge 
36.H-8. Bro. ment. Andif Executors fie Ex 
fat -Mercbete tion upon a Statute in the name of 3 


. 43+ . : : 
kK Conuſee, asifhe were alive, FRED 
ew £>* 


gent, 


156 


2 R.3.8. void, and they may ſue out 


| 


—— 
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tent, and this they may doe withour __ 
ay Scire facias, as well as the Conu- e514. 
ſcenight, if he had been alive, . But "+ 

dy Huſſey Juſtice, if the Conuſor in 4 x5.F.3.R0 
vratute ſtaple be returned dead by 1: cont. upon 
te Sheriffe upon the Extent; a Score Lu. Mer- 
x, maſt be ſued out before: exrent © 
proceed; and upon a Judgement had, 

tthe recoverer die before execution, 


8 Executor cannor,as himſelf mighr, 


ſue out execution. without a Sc, fac. py 


11 * Cente N aoinbre 
«18 therefaid, Yerif after a Capiar 267.uPoNA 1G 


4 ſ2t, awarded , 'the Plaintiffe die cogniz, 
fore ir be executed, the Sheriffe I 
Wy proceed to the taking of the par- 
y, and isnotſubjef& to any aRion of 
llle imprifonment;, nay , ifhe ſuffer 
Mm to eſcape, he is chargeable , as 
"mp. Elizabetb, it was reſolved upon H | 
ue motion of Andzrſor; but wirhall 30.Eliz-r97-3h. 
was held, that reliefe might be by #* 9 eg» 
Ut querela, Like reſolution was 
the Kivgs Bench,Afﬀeer ſome doubt 
v5 #745, anithe other Judges,where 
Me Defendant died after a Fierifac, 
Warded, and before it was Cxecu- 
<a, thar the Sheriffe mighe proceed 


"Poa the Goods in the hands of the 
Execmors, = vs 
Bur 


Z2. 
CIT CI 


I 


Paſ.28.Elz- 


BY 5ven in 2 Wrir of Darririon. fof 
Fliz: ve Once given ina Writ of Parrition;t 


4 


| — 
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" Butifthe Defendanr in ah aRiog of 


debt upon a bond, plead a render at 
the time and place of payment , and 
tenders the money in Court, whereit 
reſts,and thenhe dies ; now ſhall not 
the Plajmiffe , hare this money , be 
canfe'the property thereof is chan» 
ged, andbecome the Executors, 48 
was held in the Common pleas, but 
he is put ro a new ſuite againſt the Exe 
ecutor., Yer where jridgemett !i 
a termer, or in a Writ of Account, l 
the. Plaintiffe die before the ſecond 
judgemenr, needfull in both caſes,thf 
Execator is not put to a new {ulte, 


| but may proceed by Sci, Fac. up® 


the former judgement, as the LO! 

Anderſon held upon the motion 9 
Fenmr Serjeant. Though before W* 
found the Executornor in points P** 
nall , all one wichthe Teftator, yet! 
poincs beneficiall, rhe Teſtaror 'F 


cludes him in ſome caſes, as where 


Abbor granted co his Leſſee to rake 
Eftovers in another ground, it V® 
held char his Execurtor , though "® 


named, ſhould enjoy this, during the 


rerme,as well as himſelf ſhould Þ"* 
7 done: 


—C———— 


done. And whereas the Srac, 23. of 

H.thes. gives coſts to a Defendanr 

againſt a Plainriffe, ſuing fora wrong, 

or breach of - promiſe, or the like, 

donerothe Plaintiffe againſt whomIr 

ok by verdict or —_— 5 —_ : 

reſolved that an Exccutorffuing _-- 1 0 

upon ſuch} wrong or breach'of con- 5 "qa 

alt to his Teſtator made, ſhould nor 1414 

pay coſts, becauſe he is another per- 

fonthenrhe Teftaror ; and ſo is it aſu- 

alin experience. - Bur if in ſich ſuire, 

the Atturney of the Execuror miſDe- p, ,r Eliz. in 
we himfelte towards him , and for coma. 

his te Executor fueth hi, here if ir 

palſe againſt himin manner as aforc- 

lid; he fhall pay coſts, becauſe this 

pakike for a wrong done t6 him- 


| ItA.recover a debt as Executor of 
1. 8. and makes F. his Executor; and 
Uc before execution fned, B. is nor 
PUttonew ſuite, but may have execu- 
"upon that Judgement : Bur if A: 
OB. diedinteſtate, now could none H 
A Adninifiraror to cirher of 'rhem, 2g Hg. 
"33 Adminiſtrator of 7.5 have exe- 
"ion ofthis Judgement; for the for- 
"hath no imereſt in afy thing per- 
| All 


 TheOffice of _. 
rayning to I. FS. and the latter com. 
meth to title above the. judgement, 
28%. as immediate adminiſtrator to 
T. S. who is now dead inteftate : and 
derives no: title from the Executor, 
whorecovered, - op 
Ifa Connfee have a cercificate inte 
the Chancery,upona Starure,and then 
dyes,before extent taken out, his Ex= 
ecutor is put toa new Certificate,and 
for obcaining of it , muſt make Aﬀida- 
vit;that no extent hath yet been raken 


Ifan Alien join with his Wife, who 
1s Executor in a ſuit for-debe, andit 
commeth ro: Iflue , he ſhall not have 
triall per medietate alienig.Or Lengua,al 
ſhould be if he otherwiſe were party 
toa tryall, as was held inthe caſe of 
D. 7*ls, Yet if a noble man ſue as Exc- 
cutor to another, not ncble ; he ſhall 
for his:nonſait be amerced 5, pound,4s 
if he ſued in his own right,as was con- 
ceived 21. E. 4» 77. Bycheſame rule 
and reaſon, doubtlefſe a Noble-man 
_ ſued 8 Executor,ſhall not. bearreſtcd, 
nor ſhall any. Capi; be: awarded 37 
gainſt him for not appearing... Andif 
any tryall ſhall be of any iflue, 8 


&n EXECUTOR. I6E 
ſhall be two Knights of the Jury, as iii 


other cafes where a Peere 1s party. 

Likewiſe where the Wife 15 ro have 
her convenient apparell, whereof rhe 

Executor muſt not bereave her; It 

ſhe be a noble woman , ir ſhall be an- 
lwerableroher degree. A. 

Ifone Executor only fell goods of 36.537 

theTeſtaror, he alone may maintaine 

an Aftiom of debr for mony. Soit 

goods be raken our ofthe poſſeſſion 

one Execuror, he alone may mwain- 

Minean a&ion , and that withour na« 

ming him(elfe Executor. 

Some rouch hath been before: of 

Sutumons, and ſeverance, whereabout " 

be this added. Tfone Executor will _— [M-7 =: 
Mr, or cannot Joyn in ſuit with the Tagged gh 
ner, ſoas he is fammoned and ſeve- ;g x 313,& 
Ted s NOW by his death) 5 afrer rhe {uir 20,E.3 23t.06- 
NMTtabated, 16. Ed. 2- Fiz. 151, nnt,78, 
ſerithe live till judgement , he may 
execution, lay other books,13. Ed. 

3Þ1t2b, Exec.g,11.R, 2. Priviltdge 2, 

ft 92. of that for he cannot ac- 

Wowiedge ſatisfation , as hath been 

Ice reſolved Mich. 1 4. & 15. liz, 


me” 9. Andrhereaſon rhereof be- 


do 2<cauſe he'is no party tothe judg- 
L  Mmernir 
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ment, by the fame reaſon can he not 
ſue execution upon ir, for hqyy can he 
have execution for whom there isno 
Judgement given, now the recoyery 
13 only znrhe name of the other Exe- 
cutor, yea, by the ſaid laſt book, it 
ſeems that after judgement had , he 
cannot releaſe rhe debe , becauſe it1s 
now altred in nature, and rarnedin 
rem jedicatam, though at any rim: 
| before judgement he might have rc 
leaſed ir as both thar laſt book faith, 
and the rwo precedent temp. Ed. 3 
Rich, 2. {108 in an ation of accou, 
afcer judgement had , rbatrhe Deferr 
dant ſhall account, the releaſe of hin 
ſevered, js a good diſcharge torhe De 
fendanr,as was reſolved 48.E. 3.1415 
bur this is not a plenary judgenen!, 
for nothing is recovered thereby but 
another judgement is to be hadafic! 
the account, which may be ag 
the Planiffe, fo as this releaſe cal 
before any debt or duty adjudged 
What ifthe Defendant be had in&© 
cution atthe ſuir ofthe Executor, 
proſecures it, and eſcaperh , whetix 
may the ſevered Execuror difch: þ 
heSheriffe or Jaylor by a Releaſes * 
think he may nor. þ 


_—— 
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 Bythax above it is plain, that if an? FE 
one of the Executors Plaintiffes dye» 
the Wrir is abared , only where he fo 
dying was before ſevered ; opinions Hat 
have been different,as above appeares. da 
So alſo is it, if ene of the Nefendants 
Execytors dye. Yea, if the Plantiffe 
Creditor ſue A.B.& C. as Exccutors, ” 
where only 4, and B. are Execurors, ge 
there by the death of C. the Writ a- oF 
dates, or fals ro the ground , yer A, 
and B, as I think might have pleaded 
[10 abatement , that they onely were 
cecutors, traverſing that C, was not 
Executor, bur rhe Book duth nor fo 
reſolve. See 46.£.3.f- 9,10- 
As A.and B, above might admit 
Mat Wric againſt them and C. So if 
tie Wric or ſuirhad been againſt A. 
only, and he ſo admit ir not pleading 
n abatement , che recovery againſt 
Im alone is good, 9. E.4.12, 
One that is Outlawed or attainted 
Wis own perſon, may yet ſue as Ex- 
«Wor, becauſe this ſur 18.in anothers 21E.4-49-69+ 
Wet, 2iz. che Teſtarors: Burherhar 42E-3:13- 
_ communicate canncs proceed in 140-1415 
mW 24 Executor, becauſe none can 
g Pnrccie wich-him wichour being ex- 
L 2 COIR- 


21H.6.30- 
M 


I64. The Office of 


3 H-6,40.1 ;e1;, EOMMUCicate, as a Book ſayes, Yet 
44-C0.1;þ.81.69 doth not this excommunication plea: 
Ii-R.2.excom. ded, abate or overthrow the fuir, 
_y bur make thar the Defendant my 
ſtay from anſwering his ſuit, untill 
the Plantifle be abſolved and dif- 
charged from his excommunication, 


SEPEESEEE $48 


CHAP. XY, 


Of the Poſleſſiion of Exe- 


cutors, or their aqtu- 
all Having, 


I. Yhat ſhall be ſaid , fo to cont 
their bands ,as to charge them 
2. What ſhatt be ſuch a getting ,0' 8 


ing from them, t0 excuſe bm. 


Ry PD VYZD FEEhave before OF 
VE ? ſidered what thts 

71 ſhall come to Exc 

[4 cutors , and bile 


YA y7 come ſhall be Aſſes 
SDL ;n their hands.No# 


for that ir is ſaid in Reedes Cal 08 
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av Executor ſhall not be charged 
with, or in reſpe& of any orher goods 
than thoſe which come to his hands 
er his taking upon himrhe charge 
of the Executorſhip. Let us now 
examine what ſhall be faid , and ac- 
coumed ſuch a full and compleate 
comming ro the hands of Executors, 
and ſhall make them within the reach 


4 charge of Creditors , and Legatees 


uz, Tor the payment of debts and Le- 
[2acies. As touching debts due to the 
Teſtaror, it hath before been ſhewed 
Mat untill Judgement and execution 
lad; they be nor Aſſets in the Execu- 
tors hands. Now then, as touching 
other 2oods or chatrels poſſeſſory. 
Which are of rwo kinds, 252. reall,and 
perſona}l : Ler us pur the Caſe thus. 
The Teſtator at the rime of his death 
uath a flock of ſheep in C omberland, 
Corn in theBarns inCornwal,Bullcaks 
n7:/:5tarOxen in Buck.ſpire;Mony, 
Houſ:hold-ſiuffe and Plate in Londor 
{Lea't fortyears in Norfolke , and his 

*cutor dwelr at {oventry,v1 2, farre 
rom all theſe places : what kinde of 
Palleſſion ſhall theLaw judge this Exe 


<Uutor tohave in every of theſe, in 


L23 ſtanly 


105 
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ſtantly upon che Teſtators death , and 
before he comme where any of the 
things be, either to ſee of ſeize upon 
them? In all the particulars above 
mentioned the Law is all gne, except 
C aſe ofthe Leaſe for years, whichif 
it beof Land (as is moſt uſuall;) then 
becauſe it ts a ſerled and immoveable 
thing ; the Law doth not reach toit 
the foot of the Exccutor, ro put him 
in aQuall poſſeſſion, for (Poſeſſ if 
Guaſi pedit pofitie ) untill himſelfc; or 
forne for him a&ually enter thereup 
on. Nor indeed need the Law help 
or ſupply che want of auall poſit 
on in this Caſe,as in the cafe of move 
ables; fince Land cannot be carrie 
away as goods may, and thetefore! 
not fubje& co purloyning or irmbeci 
ment as moveables are. Bur if t 
Leaſe for years, were of Tithes, ht 
Executor , though in never fo remoi i 
place from then, ſhall be inftanf i 
upon the ſerting our thereof in attt 
all pofſeſſion of rhem, fo ashe mi 
maintain an a&Mfon of Treſpaſſe * 
gainſt any ſtranger which Chall £26 W 
che Tythes fer ent, though he, no 
any for him did ever before i 
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any of the aid Tyrhes, or came neer 
unto them. Bur if the caſe were of a 
Leaſe for years of a Rettory conſ1ſt- 
ing not onely of Tyrthes, bur alfo of 
Gleabe Lands, into which entry may 
te made, asalfo Livery of ſeaſon init, 
then it may perhaps be ſome queſtion, 
Whither ſuch an a&uall poſſeſſion in 
Tythes, ſhall be given by the Law to 
aExeccutor , negletting ro enter or 
not-entring into the Gleabe Land. 
| And I leave the conſideration of 
Charrelsreall, _ | 
Touching rhings Perſonall,imwhich _ x; , .. 
the Executor hath ſach an aQuall pjpro.comrzsc. 
poſſeſſion, preſencly upon the Teſta- 32 H6.13, 
trsdeath, as thathe may maintain an 14 H-5-22- 
Ution of Treſpaſſe againſt any ftran- 
ge taking them away or ſpoyling 
them , though he nor any for him ever 
ame neerthem : wherhee yer this ſhall 
* ſnch a poſſeſſion inthe Executors, 
and ſucha comming of theſe Goods to 
their hands, as ro charge them with 
Payment of debrsand Legacies, yea to 
mketheir own Goods lyable in ſtead 
oftheſe, is a point worthy of conſtde- 
ration. | 
And doubtlefſe , this thronghly 
L 4 fifced, 
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fred, willprovea caſe miſchievouy, 
whether way ſoever the Law be ta- 
ken, for firſt it muſt be aJ1mitted 
that without the Executors laying 
his hands attually and parricuJarly 
upon the Goods in the houſe or fields 
of rhe Teſtaror, whether the Executor 
hath reforted , hee ſhall be ſaid foin 
poſſeſſion, as to ſtand lyable unto 
the Creditors, {ofarre as they extend 
in yalue, thcugh afcer, others pur- 
toyne or imbe{il]l them. Now then 
it diſtance of place ſhall make ditte- 
rence, where ſhall be the bound and 
limic of that diſtance, and ifthe Ex- 
ccutor may come at a ſtrangers 1a- 
king or poſleſling of the goods, it 1 

miſchievous ro Creditors. | 
On the ather ſide, if it ſhall beJaid 
upon the Executors coanſiwere for all 
the Goods whereof the Teſtaror dyed 
pollefſed, it will be miſchievous fot 
them and deterre them from raking 
Executorſhip upon them, fince mucii 
purloyning, may be eyen of mone), 
Jewells, and Goods by Servanrs and 
others, abour the Teſtaror , or where 
theſe things be. T rhinke therefore, 
that if without any fraud, colluſo", 
. s- 
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oryoluntary conniving on the part 
of the Exccutors , they be prevented 
by others, of Jaying hold on the Telſta- 
tors Goods, fo as that they may di- 
(oſcof chem , eſpecially,itircannor 
be knowne by whom they are ſo pu r- 
loyned, and imbeſilled, or if they 
be perſons fied, or infolent, that then 
ney ſhall nor ſtand upon rheir ſcore, 
35 yoods come to their hands, 1n re- 
(pet whereof , Creditors or Legatees 
ſhall draw ſo much from them , even 
I out of their owne Goods, as in other 
caſes where they have, no ſuch excule 
(hall be. | 
| And of this mindeTrthe rather am, ,z, H.cep.r. 
decauſeT finde the whole Realme in 
Parliament, raking notice of fuch pre- 
vention of Executors, comming £o 
the goods of their Teſtator, by the 
wrongfull a&t and imbe{ilment of 0- 
thers, without any default in them- 
elves. Andin this Caſe the Parlia- 
ment hath given ſpeciall remedy,viz. 
that Wrirs ſhall be direfed ro She> 
riffes;ro make open Proclamarion for 
the appearance of the parrics delin- 
quenr'in the Kings Bench, arthe day 
limited, and in defaulr thereof m_ 
_ a 
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ſhall be atrainred rhere of felony ; the 
Writ betog retartiedexecuted , viz. 
Proclamarion made. Bur nore that 
thts Proclamation 1s to be made two 
Market daycs, within twelve daics 
next after rhe Delivery of the Writ, 
_ and the laſt Proclamation muaft bt 
fitceene dayes before the day of ap- 
pearance, And theſe Proclamations 
muſt be made in fuch Cities, Burrows, 
Places ( faich the Srarure ) nor ex 
preſſing what is meant by the word IN 
ſuch , and therefore, meaning donbt- 
leſſe choſe in which the a& or offence 
1s committed, So that if the fafthe 
not commirted within rhe limit of 
ſome Citry, Burrow , or Mark 
Towne,no'temedy is ro be had by the 
Statute ; for that the Proclamation 
15 ro be made upon Market dayes, 
the place where, &c. Now beſides 
other Places, even ſome Burrows,v!2- 
Townes, ſending Purgeffes to the 
Parliament, have no Markets, and (0 
are no' Places within che A&. Alo 
rwo Execurors muſt require this 
Wrir, therefore where there is but 
one Executor, no rcliefe is givenÞy 
this Law, for it is penall, __ 

clo- 
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felony , and therefore ſhall not be 
extended by equicy beyond the 
Words, Laſtly , it extends but to 
the Execntors of Lords and Perfons 
of good degree, and onely to the 
Treſpaſſing fetvants of ſuch Perſons, 
not to orher ſtrangers, purloyning 
the Goods, But now , who ſhall be 
aid ro be Perſons of good degree,nor- 
being Lords , I will not much labour 
todecide, the rather becauſe I have 

| notheard, nor read, to ny remem- 
drance, of any Aion broughtup- 
on this Statute, bare I thinke chat 

| good degree muſt ſtay cither at a 
Knight, being che loweſt dignitiy, 
or ataGeneleman , being a degree of 
Worſhip, as elſewhere is ſhewed, and 
not ſoope any lower. : 

And the ſaid Statute ſeems 1n ſorue 
fort ro imply an opinion rhis way, 
which T incline, in thar it exprefſcrh 
this purloyning to bean impediment 
ofche execution of the Will, where- 
aSit the Execurors ſhall anſwer and 
make good ro Creditors & Legatecs, 
our of their. owne ſtare and Goods, 
fortheſe imbefilted, the execution of 
ae Wilt is.nor hindered, bur the 
: Exc- 
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_ Executors are damnified in their own 
private valew, yet ir may be faid on 
rhe other ſide, that ſome things given 
in fpecze by the Will , ſuch a peeceof 
Plate, (uch a Furniture of a bed or 
Chamber , ſach a Jewell may be pur- 
loyned, 1o thattheLegarees can ne- 
ver have them, and conſequently the 
execution of the Will be hindred 
though ſome recompence be made by 
the Executors, but how theſe Lega- 

recs ſhall recover recompence in ſuch 
cafes ; for thar Legacies are nor tobe 
recovered by -Snire at the Common 
Law. I muſt leave to the Profeſſors of 
the Comon or Civill Law to inform. 
Þurit the Fxecutor be of. ſecrer af- 
ſent to this imbefilment , whereof 
eventh? forbearance to ſue for the re- 
covery of che things., or the value of 
them in dammages, if. knowne where 
they,or the imbeſillers be,is a ſhrewd 
evidcnce or proofe, Then ſhall the 
Execuror be adjudged. an baver of 
them, and ſo ſtand charged as having 
them , for Pro þoſſeſſore babetur qui 
aolo defiit poſſidere. And if mm any 
Caſethe taker by prevention from 
the Executor before his knowledge 


PC pe 
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perhaps, of the Teſtators death, or 
at leaſt, before his poſhbilitie of re- 
paire to the place, where the goods 
were, ro put them.in ſurecuſtody ; it 
Tfay, ſuch aftor keepe theſe goods 
from falling upon the ſhoulders of the 
Exccutor , they ſhall ſurely tall upon 
himſelf, and make him chargeable ar 
the Creditors ſuite, asan Execuror 
of his owne wrong. 


O07 Goods loſt by , or gotten from, 
Exccutors. 
LU: put we the caſe ( for thereun- 
to ſhall be our nexr ſtep ) that 
gvods come fully into the Executors 
polleſſion and hands , bur be againe 
loſt or gorten from them withour 
any default in them ; Shall they yer 
and anferable our of their owne 
Eftares for them? Surely hereabout 
two diſtinftions muſt be made as I 
ke ir, 
The firſt whereof T derive from our 
(carning touching eſcapes of perſons 
taken in Execution , and impriſoned, 
i ſuch be reſcued by Alien enemies, 33-H.6.1e 
tne Sheriffe or Gaoler ſhall not an» 16.z 4 2.3. 
Wer out of his own goods for his debt; 7-Eli% Dy.24? 
other» 


The Office of 
otherwiſe if it be done by SubzeAs, + 
gainſt whom remedy is to be had by 
the courſe of ſuſtice : and fo ſhould] 
thinke it to be rouching Execurors, 
viz, that if cnemies landing ( as neer 
the Sca Coaſt may cafily, and often 
happen) ſhall rake away Cartel, of 
Goods from an Executor, hereby he 
fhall be excuſed, contrariwiſe ordina- 
rily , iftheereprionor direprion, be 
by ſubjes knowne and aftionable. 
Another difference I (hall think may 
probably be taken from the rulesof 
ourlearning touching Bailemen. If 
A. deliver Goods to B. to keep as his 
own , or generally, vsz. withour all} 
ſpecial] undertaking by B. ro keep 
them ſafely, and withour any mone} 
Fid.29.Af-y- or other valuable conſideration, give 
yroragny-"ry for the ſafe cuſtody ; Here if B.berob- 
rot ' bedofthem, he ſhall nor make fats 
3H 7.4 faftion to 4. for them z and ſo if the) 
Cs1.4f83,;34 beſtolnfroma Servant, or Fadtor: 
Burt they be taken away by a known 
Treſpaſſer, norfeloniouf]y,ſome oP! 
nion hath been , thatthe Keeper ſhall 
make recompence , becauſe he hat 
remedy for recompence, or fatisfat 


on fromche Treſpaſler, yer ofthis - 
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ter ſhould donhbr , beeaufe A. himſelf 
© a; well as B. may havethis Attion for 
W cammages againſt the Treſpaſſer. 
© Now an Executor is of thenature of 
ſuch one having the cuſtody of ano-. 
ther mans Goods, and Thaveſecn in 
amanuſcript entirezthe Wrir of TreE 
paſſer by the execuror , expreſſing 
goods of rhe Teſtatorin the Cnftody 
of the execyror ro be taken from him; 
therefore me thinkes he ſhon]d no 0- 
therwiſe be charged rhen B. ro whom 
Goods were,as above is {aid,delivered 
tobe kept. Forthe Executor haply 
hall haveno benefit nor advantage by 
ot Exccutorſhip, all rhe Goods _ 
uttcing perhaps topay debts , an 
Legacies a hah 13 Os ſtate we moſt 
linke of, iz. where Gouds want ro 
Pay debts , and Legacies , for where 
ticre wants not,the queſtion need nat. 
made. Yet a Servant or Factor, 
Who hath wages farhis ſervice, is not 
thereby made lyable co fatisfie for 
things in his cuſtody ſtoln, becauſe he 
 hach nor for this particuler cuſtody, 
ay co ation ſo of an Executor, 
if perhaps benefit might accrue to him 
dy the  Executorſbip , as haply the 
ditcharge 


Mo 
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diſcharge ofa debr owing by himſelf, 
8&c. Other Cafes there be, wherein 
the Executor will ſtand more clearely 
diſcharged. Asifthe Teſtator lefta 
Leaſefor years, ſtate by exrent, ward- 
ſhip, or other Goods whereto he had 
bur a defefible ritle,and they be evidt- 
ed after his death. So if he left a ſhip 
at Sea with much Goods and Metr- 
chandiſes, wnickh are drowned in 
the return, neverarriving, in ſafety: 
So alfo if he left a flock of ſheepe, 
cainted with the ror,which dye ſhorc- 
ly after him, in none of theſe three cas 
ſes doubtlefie ſhall the loffz fall upon 
the Executor. Butro pur a Caſco 
more doubr , whartif a Leaſe for years 
come to an Executor , ſubject r04 
Condon for paymenr of Rent ,ora 
ſumme in grofſe, and rhe Executor 
failes in parment, wherher ſhallrhis 
loffe fall upon the executor, to bt 
made good ro Creditors, or Legatecs 
out of his own fubſtance, or not? To 
this I muſt anſwer by his diſtiction, 
viz, If the executor hadraken tht 
profics of this Land fo long as ro fut- 
nith him wich mony for this paymetth 


or if he had other Goods of tis Tell# 


cor 
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tors in hishands to ſupply the pay* 
ment, then is ithis defaulr that rhe 
oney isnot payed,and he muſt beare 
he ſmart thereof: otherwiſe nor , for 
ei5not bound ro make payment out 
f his owne Goods , yer 1s he a ſullen 
and unkinde Execuror who will not 
doe, when as he may repay and (a- 
ihe himſelf by rhe profits thereot 
er, Like Law if rhe Executor fut- 
ra bond of a hundred pound to be 
Yrfeir, for not paying ot fifty pound, 
wing ſufficient in his hands. So al- 
0 of a Recognizance, Statute , Or 
Judgement, defeazanted upon pay- 
nt of aleſſe Sumume ; yea , TI leſle 
Wubr of all theſe Caſes , rhen of the 
brfeiture of the leaſe for yeers z for 
ply the Executor had time to have. 
Dd the Leaſe, and mad2 money there] 
towards the payment of Debrs,rhe 
million and negle& whereof may be 
Mputed anto him as a default juſtly 
Xahoning recompence to be by tne 
Law required from him. Bur per- 
FS he may excuſe himſelf char he. 
ould not finde a Chapman who. 
Yould give him tothe value thereof: 
"Mums yet reaſon can cally reply» 
M that 


' 
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char it had beene much better to have 
fold it under the value, rhen to have 
loſt the whole value, by expoſing or 
abandoning ir to a totall forti- 
cure, 


220443444424 
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How farre, and where an Executi 
paving Aſſets, is chargeable or It: 
able to Aftion, 


PAVING conſidered 
what thingsſhal come 
to Executors , and bf 

>» - Allets in their hands, 

$I7>2 forthe performance © 

the Will. Let us no 

conlider what thing the Execuror 
bound to pay, fatisfie, or perfor; 
and what nor, where he is chargeablc, 
and where nor, this being admitted, 
thathee hath Aﬀers, viz. ſufficics 


wherewith to performe, 
Here 


ay EXECUT OR- 


—_—  _ —_—_— —_— 


—_— 


———_. —_— 


Here wee will conſider of 
theſe parts. 


1, Of Debis by Specsalty or Res 
cord. 

2. Debts or duties by Contralt 
witbout Special:y, 

2. Debt without either Contratt or 
Fpecealty. 

4. Covenants by Deed or Specialty. 

5. Yrongs done by theT eſtators. 


oucung Debrs by Specialty, 
which are the moſt uſuall and 
common obligements, it will nor be 
pertinent ro give & little light 
touching the validity of a Specialty, 
and the extent of it to Executors. 
The moſt donbrwill ariſe upon Bills, 
ndſuch wrirings, Obligatory,made 
nor by Scriveners, nor Clarkes, in 
©Ommon forme, but by others,other- 
Vile for haſte, or through ſimplici- 
J. Thus long fince wee finde a 
Vriting made by A.ro B. Aemorand. 12,E.4.1%. 
MtT have recetved of B, ten pound, 
M 2 which 


Y—_— 
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which T promiſe to pay,&c, This be- 
Ing ſealed and delivered , was held a 
g00d Obligation by Brian and C attſ« 
þ,. Soifthe words had been only, 
ſhall pay to B. ten pound, and whe 
ther fuch word or the like, as Cove- 
19.R,2.F,Dot, DAT, or grant to pay, be in the forme 
I 66. af a Bill or Bond , or in an Inderur 
9.H.6;7. 2 8.4, WF articles , it is a ſufficient ground 
$.22.Eliz,M.5. foran Aion of debr. And though 
it ſhould be miſ-wricten V:g5nt. tor 
Vigmt, or fitteene for fifceenc , ye 
ſhall it be favourably conſtrued, and 
held a good ſpecialty of debr, as ati 
been reſolved in theſe and like cales; 
4.7.16. * andfoallo norwirhſtanding , falſe [z 
2, H.4.8. | tineinthe Obligation, or the plural 
number for the ſingular number, 0 
words of repugnancy or non-{ence, 
yerit there be words, whereby it af 
peares that A. is a debtor to B, andil 
be ſealed and delivered, itis a good 
writing Obligatory ; yea though ! 
want the words of concluſion, 912.1 
28. H.8.Dy.19 Witneſſe whereof,as the Lord Dyer ie 
O22, ports,to have been reſolved.,althos 
the contrary were held in foure {ett 
rall Kings times before, as our Books 
thew, - Now any ſuch Writing Ot 


lI1g4« 


23, H.8.Dyer. 
te, 
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ligatory doth determine or drowne ,. x. ,., x4. 
any duty by Contra, becauſe ſpeci= 5, 4.8.H.6.36. 
alty isof a higher nature , Soasif A. 22.H.6.15. 
and B. doe bargaine with C. to pay a" TY 
hima hundred pound for Corne or ? 1 
other things, and after C, rake ſome: 
ſuch Writing Obligatory , as afore- 
ſad of A. now by this is B. diſcharged 
ofthe debt, becauſe he ftood charged 
onely by the Contra&t , which is ex- 
tinzuiſhed by rhe ſaid Specialty, 

As for the extent and operation of a 
theſe Specialties to, and upon Exe- So releryation 


of rent,grant of 
cators, we mult know that an Exe- annuity. 


cutor doth f@ repreſent the perſon of 18 gen.s. Dy. 


the Teſtaror, and is ſo included in 14. & 22. 
him, as that every Bond or Cove- 
nant by the Teſtator made for pay- 
ment of money, or thelike, reacherh 
the Execuror 2 alrhough he benot 
named, viz. that hee doth not cove- 47: F: 3: 22+ 
s : , 32.H,0,32. 
nant for, nor binde him and his Exe- {0,14 5.18. 
cutors by exprefſe words ( and yet 
le Heire nor named isnor bound, 
Mough there be never ſo great Af- 
* ortand diſcend unto him.) No mention 
ow touching debts upon Res gfFExecuror in 
cord, much neednot to be ſaid ( ex- cthejudgement, 
cpt of thoſe by Stature Merchant )'y< he charged. 
M 3 _ 
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for to debts and dammages already 
recovered againſt the Teitaror , and 
todebtsby Recognizance the Execu- 
tors liableneſſe , is ſomewhat cleare 
and conſpicuous, Yer other inferior 
debts upon Record, may fitly be 
thought of, as Iſſues forfeired , Fines 
impoſed by Juſtices, at Yeſtm. or at 
Aſliſes, quarter Sefſions, Commlli- 
ons of Sewers, of Bankruprs, By Ste- 
wardsin Leetes, or the like; for all 
theſe are debts of Record , which Ex- 
ecutors (tang charged withall, $0 
alſoifche Teſtator were before Au- 


H.6.7.11. : 
EIS , ditors found in Arrerages of Ac- 


Ir H.4.64.9 


Otherwiſe of a Count , being a Paily , or receiver: 
Garden in Soc- For theſe Auditors are by Statute 
cage,he 15 out Judges of Record, bur if the Account 


ofthe {Tat 2 
«3 WE 10 
C4p.1 I, #t credg re made only before the party 


Co-1.10.103. whom the Arrerage pertained, or but 
before one Auditor only, it is out of 
the Statute, which ſpeakes of Ac- 
counts before Auditors in the plural! 
number. Therefore the Execuror 
nor chargeable ,. becauſe the Telta- 
ror might wage his Law in thoſe ci 
ſes, not in the former. 

And whereas exception was before 


made of a debt by Srature Marchant, | 
. ic 


— —— — — 


23 EXECUTOR. 183 by 1 


it was by reaſon that the Lord Pro, | , 
tells us that if the conuſor in that caſe 3S- H.8.Bro. 
be returned dead, no remedy appear- *'@$47-43- 
<h for the Conuſee to have execution 

of the Goods of the Conuſor, but on- 

ly of his Lands. If this ſhould be 

thus, it were a very miſchievous 

caſe + for many bound in Sta- 

utes have no Lands but Leaſes and 

goods of great value, and if by rheir 

death , theſe goods and Chartells 

ſhould be ſer free from this Statute, 

and the Creditor without remedyghe 

Law were very defeRive: and it were 

{lv much the more ſtrange in this 

Caſe, becauſe the Statutes of Aon, 

Burne], and Mercateribus , ſeeme ro 

pitch principally upon Goods , and 

totend unto aſſurance between Mer- 

chants, who uſually are not Landed 

men, Bur that the Law doth give 

remedy in ſuch Caſe, as well againſt 

the Goods as Lands of the deceafed 

Conufor appeares by the reſolution 

late, wade in what order, and Pre- 

cedence, Statutes are to be ſatisfied 

= Executors , as after wee ſhall 

ee, | 


M 4 Of 


21.H.6 1, 
44.E $342, 
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Of Debts by Contra(t without Detd, 
as Leaſes Paroll,&c. 


Ontratts are of divers kindes,and 

we will begin witch thoſe in the 
realty, as moſt worthy. If therefore 
one be Leſſce for yeeres, or for life, 
without any Indenture or Deede, (as 
he may be) and his Rent being be- 
hinde, he dieth, now is the Execu- 
tor lyable ro the-paymenr of this 
Rent, without any Specialty, for 


'thar his Teſtator, ithe had been ſu- 


44 E.3Z+5+ 

7 £.2.1 I. 

14 21.7.4. fer 
Keb'e vide 8, E. 
Ly.247. 


ed in his life time,could not have w#- 
ged his Law, Burt if the Leffee for 
yeeres, in his lite time, ſell or grant 
away his terme or Leaſe, although 
he ſtill lic at the ſtake for the Rent, t0 
grow due after, untill the Leffor ac- 


cept the Aſſhgnee for his Tenant, Yet 
ifthe Lefſee die, his Executor ſhall 


M3 33s 
F1z« 732 comt a. 


not be charged for any Rent due, aF 
ter the death of his Teſtator. Þut 


'what ifthe Leſſes doe not Alien or al- 


f1gnc his terme, bur die thereof pot- 
ſefled, and rhe Executor perce1vin5 


the Land notto be worth the Reflf; 


waiveth the ſame. Yer the Leſſor 


wil 
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will not enter thereinto, nor inter- 
nedle therewith, whether may he yet 
charge the Execuror wich the Renr, : 
during the rerme ? I anfwere , that if Dy-& Sb 
be have aſſers, that is ſufficient for ***: 
rayment of rhis and other debts, he 
cannot Waive this Leaſe, bur ſhall be 

tyed ro anſwere this Rene, though 
much more then the Land is worth, 
forthe raking of the Leaſe 15 much of 

the natureof an Obligation ro pay 
money ; Yer becauſe it is yearly Exe- 
cutory, the Executor may W aive ut, 
Incaſe the Teſtators eſtate will nor 
lupply and beare that loſſe. Bur 

What if there be afſets to beare this 
yearly loſſe for ſome yeares , bur not 
during the whole terme? Ithinke in 

this caſe the Executor muft pay the 
Rent, long as this Afſſers will hold 
out,andthen muſt Waive the poſſeſſi- 
0n,giving notice to the Reverſtoner z 

and this I thinke he may doe well e- 
nough notwichſtanding his Occupa- 

ton of the Land divers yeers after the 
Teftators death, becauſe that was not 
Y1olunmtary , bur as of neceflitie z yet 
isleave as a Ouere, tobe well ad- 

Vited cf with good counſell. 

of 


196 


41E.3.15. Of contraFr perſonall. 
. 5 E44.4 7 . 
KCEept a . 

Qias thin in Here emeTeſtator might Wage 
thecxchequer, his Law there the Aion ly- 
forthe Kings eth not againſt the Executor 3 as hath 
debtor.co.{b.9. been touched , and therefore he js not 
#-98.4. 50 of cha rgeable in an aCtion of debt upon 


ACCOUTLLS EX a 
cept for the * ® {imple conratt, as by reaſon of this 


King. or that to his Teſtator ; yea though 
#.33.@33.E11t were the inheritance of Land,which 
zn c011.62. By was ſold, ſoas the fale were without 
7 >< Deed, or though by Deed, yetif no 
37 ER Dy all, counterpart were under the hand of 


as I find i , 
rene, ; "rope. him to whom the fale was made. And 


lib. 5 .f-82.6.jis the cuſtonye of London, to the contra 
contarily re- ry, viz, that an Aftion of debt ſhould 
ported. be maintained againſt Executors 


Fljz. Dy.196. | 
es fg upon a contra was held void,at leall 


9 E.4.51.10. 0 good plea againlt other Creditors 
7.8.i5.E.4416. that ſuch a debr was recovered againſt 
22H 6.13: the Executors, or paid by him, as was 
39-4.6 156. towards the latter end of the late 


Tieretbough2 Q, censrimereſolyed, though inthe 


ler or victual- Þeginning of her time it was a de- 
ter,cruſt his niurer, Yea, though ſuch a debt grew 
pndOR lofeth for the moſt neceſſary thing,viz. meat 

5 cebe by bis and drinke , Which binderh even al 


death,Co.9.7 1 EV 
* 00.9487 TAfinr to payment., yet will it not 


charg® 


—— 
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charge rhe Executor of a man of full 

ape, but this is meant where the con- 

ak was only by word , for whererhe 

Teſtaror putterh his Seale to any Deed 

or Writing made upon ſuch fale, this 

5 more then a fimple Contra, and 

akech from the Vendee his wager of 

Law, and ſo chargeth the Execuror. 

But if theTeſtator ſeal but unco a raile 

ortally , with ſcorches, expreſling a 

debr, this is no ſuch Specialty as ſhall 

charge Execurors. Yet in ſome caſes 

Vithout any ſeale at all , rhe Executor  , me 
Schargeable; Bur although nu at» py ifthe fam 
on of debt lyerh azainſt the Executor bealſo written 
upon ſuch a fimple contraft, yer may onit,theyare | 
Ihe Credicor in that caſe, maintain an boundas by a : 
Attion upon the Caſe grounded upon Deed, 28, H.8. 

: : Dy.2 3. & 

the aſſumprion implyed, though not 

EXpreſſed, as now fanderh refolved 

dy all the Judges of all Courrs at 

Weſtminſter, though hererotore rhere S!ader Caſe 
ath been much difference ofopinion ,,;;z, 4. 

Mereabout : And indeed thus the Ex- Co,l.g. $5. Pia- 
<utor 1s charged, innuatter for a fim- <hons.Caſc. 
Plecontradt, thou ch not in manner of 

a Debt; bur as for breach of promite, 

miking recompence in dammages , 


nltead of the debr; And the cheife 


rea- 


187 
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reaſon, for itis becauſe rhe Teſtator 
conld nor have waged his Law in this 
ation upon the caſe againſt himſelte, 
though in debt he might. Where 
rhe Teftaror retainech ſervants in hut 
bandry,ur otherwiſe,and dyerh, there 
being wages due to theſe fo retained, 
the Executor is Iyablerto an a&ion of 
debt for the ſame, by reaſon thar tae 
parttes were cormpellable by Statute, 
thuz to ſerve, and therefore the Te: 
ſtator could not have waged his Law; 
but incaſc of ſervants not compellabte 
as Wayrters or Servingmen, as we call 
them, no ation of debr Iyerh againſt 
11 8.6.48. So the Execuror, for their wages, though 
2H.4-f14.Ser- :gainſt che Teſtaror himſclfe ir doth: 
vitors inthe for the contraCt is ſufficient to charge 
warre by cOn- him who made it. See of account 
—_ after. 


I bere Executors ſhall be charged Witt» 
out either ContraCGf or 
Spectalty, - 


Here a Priſoner owerh money 
27 H.6.4. to a ſaylor or Keeper of Pit 
15 E:4-16. Ce. ſon for his dyer,or viftuals,anddy eh, 


ab.g.f.87.h. his Executor ſhall be chargeable - 
this 
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this debt, becauſe itis ſor the Com- 
mon wealth to have Priſoners kepr , 
which cannor be wichour affording 
them vi&tuals: Alſo, where one hath Nonbr.r21. 
a Paitent, or Tally of the Exchequer, He muſt +a 
toreceive 1 oney of fome Cuſtomer, a Wvergte AND. , 
Receiver, or other Officer of the 
Crown , and delivererh it to him, he 
then having mony of the Kings in his 
bands, if he pay not the {ame,bur dye, rp or *<4ag 
bis Executor ſhall ſtand chargeable , 7.7.8.9. 
with the payment thereof. $0 for Clarke of the 
Arrerages of AccounFbetfore Audi- Harper. 
tors, if more then one, bur this is debt 79 40-24» 25 
Record in Law: go” 

Soif any Lord of free Tenants,doth 
levy ayde of them for the marriage of 
bis eldeſt Daughcer,Zand he dye before 0n2.br.82,03. 
ſhe be marrycd , ſhe may recover this 7*/71-6-35» 
money by an a&ion of debt againſt his 
Executor,, bur this is by vertue of a 
Nature, There is a prefident 1n the 
booke of Entries of an Aion of debt 
azainſt the Executor of an Heire , by 
which it ſeems that a man binding 
| lumſelfe and his Heircs , and leaving 1.lurer, 1726 
Aſers,the Heire raking the profir,be- 
comes fo a debtor, that his Executor 
hall be charged. And in the Reg 

ET 


— — 


—— 
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ſterthereis a Writ againſt the Execu» 
tors of the Guardian of the Spiriru- 

; alries of the Arch-biſhop of York, for 
Reg.g TH" the debtof B. who dyed Inteſtate,and 
whoſe Goods came to the hands of 

the ſaid Guardian , viz. rhe Deane of 

. Torke. Inallowance wherecf there 

c2 &-216 E2. 5g a nore added of the like Writ, | 
brought in A. R.2. his time, and that 

then a preſident was alledged of fuch 

a Writ in King E4. 2. his cime, againk 

the Executors of an Ordinary , and 

that they were inforced to anſwer un: 

roit. Soisthe opinion of Trevw, 1 

1s Z4-Fitz the time of Edward the thrid. But 

EXx.77. Al. oppoſeth him. Alfo the Rations- 

SCE Co.l;b. Int! þ;l, parte boworsgm by cuſtome 1 

55; puchan ſome places is maintainable for che 

ation in Terk. {OMe places is maintainable for t 

frire. Wite and Children , againſtthe Exe- 

cutor. Butno a&ion of account lyerh 
againſt Execurtors , except for the 

King. Morchereof, tit, wrong. 


Of Covenants charging Executors. 


EE have already touched 
upon Covenants 1n part» 
viz, where they be expreſſely for 


payment of money, ſhewing the 
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to bein Law bonds,thar 1s, Wricings 

Obligatory, whereapon an aftion of 

debr may be brought, as well as an 

ation of Covenant , though the EI ABT 
words of the Deed beare the ſound os. 
and phraſe ofa Covenant, Yet in 

Iome Caſes, no aKion of debr.lyeth 

ow a Covenant to pay Money : as 

t A, Covenant, tharhis Executor 

ſhall within a yeare, or ſuchartime, 

fer his death, pay ten pound ro B, 

now for that no 'a&ion of debr was "ry 
Maintainable again £4 himſelfe , ic 7433-Elrxcin- 


G : tcr Bor.@ Atu- 
hyerhnor againſt his Executor , bur 


ſtin. in com. ba. 
Mly au ation of Covenant , as was Q were, if both 


*dinthelate Queenes rime. So if bero be done 
te Covenane be conditionall , as Þy the Cove- 
mus: That if C, doe not pay to B.ren wary 6c 
Pound,then A. will pay It; and {o al- Fe Cr 2 day: 
v perhaps, if the Covenant be inthe $oin Perers 

intive, viz, to doe ſuch an aQt or Caſe. 
0 Pay ten pound : now if the a& be Oo the 
at done, yet no ation of debt lyerh OT WTI 


N venatit tO pay 
the money , butonly anadtion of ce quit-rent, 
OYEnant. Burt now let us come tO divers Juſtices 


"Ee Caſes of meer Covenants, and ſee thoughtthe E- | 
Wich of them will charge an Execu- Xecurornet nat 


| , d was not 
vr, andwhichnor. IfaLeſſeefor woos I.&2. 
*AIES COyenants LO FEPAITE the buil- p,817,D.,11 4 


dings, 
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dings, or to pay the Quir-rents, ifſi- 
ing out of the Lind ler;rhere is little 
doubt, bur the Executor tro whom 
the rerme commeth , mnſt as well as 
his Teſtator, perforni that Covenant, 
al:hough he did nor covenant for him 
and his Exccutors: and yet of theſe 
caſes doubr hath been and couching 
Note the Caſe the latter, vsz, of paying Quit-rents, 
5 xt ſupr 2m dvyers Juſtices in Queen aries time 
— were of opinion, thatir was a thing 
ſo perſonall, thar ir d;ed with the 
perſon, and did nor charge rhe Exe 
cutors; Nor is there any contrary 0* 
pinionexpreſſd in the Booke. And 
lince that time, wiz. rowards rhe end 
of Queen Elsz:2beths reigne, in the Ar 
Paſ.z8. Elizia Ction of Covenaur berween the Deal 
Þas Veg. and Canons of Windſor and Hide,tol- 
ching reparations; ar the firlt, mul 
opinion was, that only the pzrion 
Covenanting was ryed to this pr 
Ce. 8b. 5. £2 formance; bur after it was reſolved, 
Reſolycd p.39 fbatthar Covenant did run wirh thc 
Eliz. But nor eſtate, and ſo both Executor and A 
aqudzcdrill M fignee bound to performance: bur 
43x44. Eliz: that caſe it was ſaid by Popham Chict 
Juſtice , that if the Covenant b4& 
been to doc a Collaterall Aﬀtneind 
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the Executor nor the Aſſignee had 
beentied thereby,and therfore where 
a Leſſee for yeares covenants within 
(uch a rime ro build a new houſe vu 
on the Land, and dyes before that 
time expired , I doubr whether the 
Executor be bound to performe this, 
Or not ; although it doe concern the 
landler.fo as perhapsthe Rent or Fine 
vasthe lefſe, in reſpe&of this charge 
new ſtruQure or building , which 
Ba great reaſon that the Executor, 
tough nornammed ſhould beried tothe 
ferformance : Bur if rhe Covenanr 
ld been to bnild a houſe elſewhere 
an upon the Land ler , or to doe any 
ther collateral rhing, nor pertinent 
he Land let, it is cleere the Execu- 
Irs were named ro perform it : and 
'anthoſe cafes, if there were Aa 
reach, or non-performance in the 
(eſtaors life time , as that the time of 
-Normance were expired before IS 7,28 2.8.Dy. 
Kan, then iris cleer the Execurors 14. There the 
*re bound to yeeld recompence by bouſewasto be 
"ay of dimmages recoverable , in an our mepthe 
on of Covenant , as both Shelley +7 


|| : et Baldy.ſce 
3 Fitz berbert agreed, and fo alfoLa of AT. 


ud the Lord Pophamagree inthe faid opinion. 
Caſe 


\ 
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caſe of Hide, asI finde mmy ownre- 
port of that caſe, though in the Lord 
Cooke reporting only the point 1nque* 
{tion that be ner mentioned ; Now 
ler us con(ider of the caſe,where there 
1s 10 expreſſe Covenant ar all, fo 
mach as for the Leffor himſelfe , but 
only a Covenant implyed , or Cove 
nant in Law, as wecall ic. As if Le 
ſee for life, make a Leaſe for years,and 
dye within thererme, ſo as the Leſiec 
is evicted by him in reverſion, or if- 

In mainder.. In this caſe it was reſolved 
MSS9ELD inthe late Queens time by rhree ]u- 
257-Intrat. M. Gi IDO hat 
- & 8.E1;,rot. Nices vis, Walſb, Brown and Dyer,tia 
1137 Swanne by this Covenant Ts Law 5 the Execu” 
veſt.Straſhas tors were not chargeable, andin the 
© Searls. ſamecaſe the Lord Dyer fers dowN* 

another reſolution after, to the ſam 
effeA;but Maſter Serjeant Bendies if 
porting this latter cafe to be of a lea 
made by the Tenant in raile, v2, bt 
forethe Statute of 32. Herry 8. 08 10 
warrantable by ir, ſers down che OP i 
Tr.12 Z1.v0t. non conrarily , viz. that che 22% 
459. inter Bro- was maintaineable again the EX 
derage ©Witdſ-ror, This may ſerve for inſtance;il* 

__  likebeing inany other caſe, wher® th 

| Lefſorhath nor a good, anda BF 


ritk, 


4 
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title, bur perhaps ſubjeQ to a Condi- 
tion or other eviction, fo as the Leſſee: 
cannot enjoy the Land according te- 
his Leaſe, Burt this muſtbe ſo under- 
ſtood, that no eviction , or breach of 
Covenant , isin the life of the Tefta-. 
[torhimſelfe, for if char be, there is no 
queſtxon , bur che Executor ſtands 
chargeable ; and therefore if one make 
aLeaſe of Land by Deed , wherein he 
lath nothing ; this Covenant is per- 
haps preſently broken, and though 
ne Leffor dye before an aRtion of Co- 
*enane brought , tc will be 'main- 
anable againſt his Executor, —_ 
1 exprefle Covenant. This is uſe- 
ll 4g be known, though in theſe nar" 
Q7es there be few Leaſes ſo made, © 
ithour expreſfe Covenant , and rhe 
Ecutors alſo named. And where 
©1sa ſpeciall covenant incxpreſfe 
Fords, ir doth qualifie rhe Covenant 
mplyed, fo as alrhongh Words of de- 
fe and grant tyc the Leſſor ro a ge- 
all Warranty of theticle , againſt 
; On. yet ir _ after covenanted, 
bart © Leflee ſhalt enjoy againſt the 
Tr and his Heires, or againſt all 
aming under him or his Anceſtors; 


N 2 Now 


A — 
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Now no evi&tion by or under any o- 
ther title, giveth cauſe of ation, or 
bindeth the Leflor or his Executor, to 
make recompence. 


Of wrongs done by Te ſtators,and whether 
Executors be lyable to &- 
mends, 


A LthoughExecutors doe repre- 

ſent the perſons of rheir Teſia- 
cors, SS if the Teſtator commit any 
treſpafſe upon rhe Goods of another, 
orupon his perſon, of Lands no at- 


on lieth-for this againſt the Executor, 

for Aftio perſonalis morstmr cum perf” 

12; Soifa Sheriffe, Jaylor,or Keep® 

" 04s: , of aPriſon,fuffer one in execution for 
E.- 3 Vs debror dammages toeſcape , thoup 

Ex 74 Co.lib.9. £' pe , £8 

£87.49. hereby the party , at whoſe ſuit rhe 

Execution was, be intitled to an aa!” 

on, viz. an a&tion upon the cale, 4 

ganilt ſuch Officer 8 = che Common 

| Law,and by Statute,an ation of debt; 

yetif he ſo ſaffering,die, for rhat ſuch 

ſufferance was a wrong of the naturc 

of a trefpaſſe , no a&ion lyeth again 

his Execuror for the fame. And up 


onthe ſame reaſon,as I preſume;it — 
| Ca" 
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carry away his Corn and Hay, with- 
out ſetting our the Tenth; although 
the treble value be recoverable a- 
zainſthim inan ation of deþr, Fer if 
hedye before ſuch recovery , the aQti= 
onis gone,and lieth not againſt his Ex- 
ecuror; No not although rhe Teſta- 
tor were a Leſſee for years, fo as his 

ſtate came to his Executor. 
Like Law in other penall Statutes, 
as for arreſting oneat the ſuir of 7.5. 
withour his privity or afſent ; Or, for 
not appearing as a Witnefſe , being 
ſerved with a ſub pens, and having 
Charges tendered and many like yea, 
Ita Leſſee for years commit waſte and 
Ge, noattion lyeth againſtthe Exe- 
cutor for this waſte ; for all theſe ca- 
es are within the rule of af7is perſo- 
nalic morituey cum perſona , and many 
ather like Caſes might be put, but 
theſe may ſaffice. Yet ifa Parſon , 
Vicar, or other ſpiritual, or Ecclefi- 
alticall perſon doe ſuffer aruine or de- 
Cay of the houſes or buildings upon 
his (uch ſpirituall Benefice or promo- 
non and dyeth y his Executors are ly- 
able, by the ſpirituall or Eccleſiaſti- 
Gall Law, to the ſucceſſors Suit for a- 
N3 mends 
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x 3 Eljz4f- 10, 


| —e. — 
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mends to the repairing of ſuch ſpoile 
or decay. And becauſe ſome nfd 
traudulenly ro grant away their 
Goods, ſo as nothingfſball be leftro 
their Executors ,itwas enaGed temp. 
Elizabethchat ſach Grantees of goods 
ſhould belyable to the ſucceſſors fuir, 
for thele d:lapidations , as if they were 
Executors. 

As for one other caſe ofthis nature, 
272, where an Executor wafteth the 
Goods of his Teftator, or an Admini- 
ftraror the Goods of his Imreſtate,and 
dyeth. Whether his Executor be 
ſubje& ro Aion for thisor not; I 
adjorn the reader to that place were 
I thall treat of ſuch waſting, or deva- 


-tation by Execurors, 


[Juro this head, not tmficly may 


| be referred , what before is faid 


Adtions againſt the Executors of the 
Pebrers Heire, and the Executors of 
the Ordinary 3 for the bo gun 
binding to payment reacheth not t0 
any of theſe; bur becauſe their Teliz 
tors ſhould have payed rheſe debts 
with the goods or profirs of mc 
Lands of the Debtor , and did n0t, 
bur retained -rhem to thenuelves; 


chere- 


OO ———— ———— Cp ——_—_—_ 
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therefore for this as a wrong,are they | 
ſuable.; as Irakeit. So alfo by the © <onceive no 
3 difterence be- 
f{amereaſon are the Executorss of an 
ah tween thisand 
Adminiſtrator chargeable , where he the other caſes, 
did neither pay the debts, nor leave ſupra. 
the goods to rhe next Adnuniſtrator, ; [Sl 
but otherwiſe diſpoſed of them. Yer 27? IEEE 
pate $0 R may by admit. 
an Executor is not chargeable in an ,, ;, ;; gg. 
ation of Detiz#e , nor of account 5.4.6.35. 
{ except to the King ) for the Teſta- Con. forarre- 
tors deraiming , and inot paying or Of AlN a= 


: : : count before 
anſwering things received , or under 


. auditors, 1H. 
IS charge. 4. 04-9I z9Z« 


And the reaſon why, after account 9g,H.6.12. 
made before Auditors, and the Baily 


Orreceiver be found in Arrerages avd 
We, thatin this Caſe his Executor is 
cargeable, is, becauſe the Auditors 

xe mace Judges by the Statute, Weſt. 13. Ed. 1, 
2. cap, 11, and fo this Arrerage which 
they have judged, is a debr by Re- 

cord, | 

But if the caſe be pur.on. the orher 
ide, viz, thatthe Payly, or Receiver, 
ae found in ſurpluſage upon his 
ccount, viz, that he hath laid our 
More in his Lords or Maſters buſi- 
nelſe, then his receipts amounted un- 
",andrthen his Lord or Maſter dyeth, 
— ml now 


— 
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now ſhall not he have any aftion « | 
colib-9.f.87.2. gainſt the Executors, forthe ſurplul- F1 
' fage, becauſciit is out of the parview 
of the ſaid Statute. 


SELLLLLLS 


CHAP. XIL 


Of the Order and method to be uſed by 

 Executors in payment of Debts, 
ana Legacies,ſo atto eſcape 4 deve 
ſtation or coarging of their ane 
$094. 


ES S9YEE have gone chrough 

OVER and diſpatched th* 

two Gl propoſed 

"| Parts, Viz, I. Touct 

Wo ing the being of Ext 

.  curors, andthe nal 

ner of their being. 2. Their having 
and the manner of their having. 

come now to the third part,vis- tek 


Ig or d1 (paling of _ TeſatorsF 
alc | 
Now 


is EXECUTOR. 


© Now this confiſts principally in the 
Iſſuing of money, though partly alſo 
in delivering or affenting ro rhe Exee 
cution of Legacies , not being mony, 
n other goods or chatrels bequea- 
= | 
Money is to be ifſued by Execu- 
tors, foure wayes ordinarily. 
Viz. : 
| About the funerall of the teſta- 
LOC, 
2 About proving his Wl. 
3 Inpaying of debts. 
4 In Paying and fatisfying of lega- 
cies pecuniary. 


As for the firſt, burialls be of ne- 
cellitieforrwo reſpe&s , viz. 1- Of 
charity ro the dead, that he may be 
Chriſtianly and ſeemely interred. 
2, Toprevent and avoide annoyance 
ttheliving , who by the very view 
dtdead carcaſes, would both [be af- 
[riphred, and withina few dayes di- 
laſted ar the noſe. Wee know that 
der the law,the touching of a dead 
Carcaſe made a man nnclean, and to 
iced purifying :nor can we eaſily for- 
Et whar the ſiſters of Lazarus faidto 

our 
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our Saviour touching their brother, {he 
when he had beendead two or thre 
dayes : viz.that rhe taking of him thenſſor 
our of his grave, muſt needs bring aff 
noyſome favor. Hereabour rhere-|m: 
fore ſome expence 1s neceſſary , and: 
that not only for fees to be payd, iſ 
which in Loadon amounts to a -conti- Mic 
derable ſumme , ſpecially for ſuch a5 
areto be-buried within the Church, Mg: 
but alſo otherwiſe, viz. for the Pall 
or Hearſe-cloath, rhe ringing, &c 
As for feaſting, and banquerting , 
ſeems not ro me congruent to the {ad- 
neſſe and dolefulnefſe of rhe aftion in 
hand. Burt howſfoever that be, yet 
wherethe Teſtator leaves nor ſuffict- 
ent goods ro pay his debts, feſtivall 
expence is to be forborn , except the 
Executor will our of kindneffe beare 
It with his owne purſe; for dead deb- 
rors muſt not feaſt , to make their li- 
ving creditors faſt. FT mentioned ? 
confiderable amount of funeral} fees 
payable in Londor, and furely ( tot 
my thoughts fall back upon ir a little) 

It 15 worth conſideration , whether 1 
that kinde , and. eſpecially for choſe 


who dying there, are yet carried M 
| the 
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ietr countries to be buried , the exa-- 
tion be not either unjuſt alrogerher, 
or too onerouſly exceſſive,ſo alſo for 
much ringing contrary to the © anon. 
made at the Convocation in the farſt 
feere of Ring Fancy. | 
| Thenexrt thing mentioned to juſti- 
ieand occaſion expence, isthe pro- 
vwng of the Will : Bur this way a 
eater disburſement ( excepr for ri- 
lng charges , or by reaſon of oppo- 
lon by a caveat pur in, or the like ) 
vilnorftand allowable, than is pre- 
Cribed by the Statute made in the 
met Hen, 8. whereby the fees of 2r.n.8.cap.5. 
Urdinaries, and their Scribes, Regi- 
lters, and Officers be limited. And ir 
bllrange thartheſe bounds have been 
vmuch,and ſo frequently broken and 
tnfgreſſed, therather, for that long 
ore, in the time of King Edward x3.Ed.3 cap.4- 
le Third, by an AC of Parliament,ic 
* provided that the Kings Juſtices 
ld as well ar the Kings ſuit, as 2t 
4 parties grieved, enquire fer 
Oppreſfions , or exrorrions , for ; 
0 they b called; 'yea S. Germ. who Ds E SUB 
23 no ſtranger to the civill and ca- __—_ 
"0 law as appeares by his bo _— 
| that 
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that the Ordinary ought to 'take no- 
thing for the probate, it the poods 
ſufhcenor for funerall and debrs ; -but 
he meanes onely that conſcience is a« 
gainſt ir. 

Now we come to the third occafion 
of disburſment,vsz.paymenr of debts, 
which is the main part of our buſi- 
nefſe. Wee have before ſeen what 
debrs1ye upon Executors , having al- 
{ers to pay them ; we are now to {ec 
in what order they muſt pay them, as 
well Ut int fidi diſpenſatores , as for 
their own indempniry, re grid res ſis 
capiat detrimenti, To putour felves 
into the better order or method 0 
handling theſe things, we will ſort out 
debrs into their ſeverall kinds 
thus. 

They are of theſe three forts, 
v1z,, either, 

r Debts of orupon record. 

2 Ordebrs by ſpeciaalty. 


3 Ordebtrs witt our ſpecialty. 


The debts upon record may be 2+ 

gain divided into four ſorts or kinds, i 
VIZ, 

1 Debts tothe King or the Crow!- 

Debts 


— —— - 
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2 Debts by Judgement or recovery 
in ſome Court of record. 
3; Debts by recognizance. 
4 Debts by Statute ſtaple, or ſtatute 
merchant. 
Amidſt theſe, the debts to the 
Crown are to have the firſt place or 
. precedence, ſo as if there be not come 
tothe Executor goods of greater va- 
MN ue then will fuffice for the fatisfaCtion 
theſe, he is not to pay any debt to 
a ſubje&, and if he be ſacd for any 
ach, he may plead in Barre of this 
ſuit, that his Teſtaror died thus much 4 3 ct, 
ndebted to the King, ſhewing how, ,,;.1.m 
&«, and that ke hath nor goods ſur- cafe ncenke, 
mounting the value of that debr. Or & Tr.39.Eliz. 
If the ſubje&s purſuit be not fo by 
way of ation , as that the Executer 
tath day in Court to plead, bur be 
dy way of ſuing execution, as upon 
ature marchant,or ſtaple, then is the 
Executor put to his andite querela 
wherein he muſt ſer forth rhis matter. 
And there is great reaſon why the 
Kings debrs ſhould thus be preferred 
before any ſubje&s, viz. for thatthe 
| reaſure Royallis not only for ſuften- 
ation and maintaining of rhe Kings 
houſe- 


.. TheOffice.of 
houſcheld, bur alſo for publick ſer- 
vices, as'the WaTrres:,. &c, as appeares 
by the ſtarute, x0, Ricb,2 cap.r, And 
therefore ir is,as T conceive,that Zra« 
Cron ſaith of the treaſures or revenues 
Royall ,. Robonant coromwam they doc 
ſtrengrhen or uphold rhe Crown. And 
for the like reafon as E think, did God 
inact touching the poſſeſſions of the 
Crown,that if they were given toany 
other than the Kings own Children, 
they ſhould revert and come backto 
the Crown the next Jubilee, which 


-  wasSonce in fifty years, ſed de hoe ſat. 


21, E-4,21,22. 
So ws it be 
pleadeg,M.33. 
& 34-E1;R 


But this prioziry of payment of the 
Kings debt before the debr of any ſub- 
Jett, is to he underſtood only of debts 
by or upon record due to the King, 
and not of other debrs, Ifany as 
how the King ſhould have any debts 
which ſhall net be of record, fince 
by the ſtature 33. of King Hen. 5, cap, 
39-Iitis inafted that all Obligations 
and ſpecialties taken to the uſe of rhe 
King ſhall be of the fame nature 251 
Statute ſtaple : TothisT anſwer, thi 
there may. be ſummes of money due 


rothe King upon woodfales or ſales 


of Tinne ,- or otherhis minerals, t9" 
- which 


— __—C_— 
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Fybich no ſpecialty is given; ſoalfo 
ofamerſments in his Cour:s Baron, or 
ourisof his Honours, which be net 
Zourts of record : The like of fines 
or coppyhold ſtates there. So of the 
money tor which ſtraics within the 
Kings Mannors or liberties are ſold. 
Alſo as the law hath lately been raken 
and ruled in the Exechequer , even 
Wiebts by contra& due to any fubjeU, 
Wie by his outlawry or atrainder for- 
Wicicablero the Crown, Yer neither 
theſe nor thoſe due to ſuch perſon out- 
layed orattainted by bond, bill, or 
r arrerage of rent upon leafe 1s or 
canbe any debr of record untill office 
ltereupon found; for although che 
Utlawry or attainder be upon re- 
rd, yetdoth ir not appeare by apy. 
ord*before the office found, that 
Uy ſuch idebt 'was due tothe perſon 
wlawedor attainted., Thus are not 
eſe debrs ro the Crowne to have 
Piority of payment before the ſub- 
Kits debrs, though the Kings debts, 
ofrecord are fo to have z ſo that if a 
jet ro whom the Teſtaror wasin- 
debred by ſpecialty ſie for this Debt, 
UcExccutor muſl plead that the Te 
| ſtator 
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Andmuſt ftatordyed indebred thus mucch tothe 
lead the record King by record, more then which 
an certain as Jeft no goodsto farisfie; if the rruth 
= fie Lad ofthe caſe fo be, for if there be ſuffice 
Wallingham, ©Pttofarisfie both , then the ſubject 
M.33 & 34. Creditor isnor to ſtay for his debtrill 
Eliz. but ir ſuf. the Kings debt be levied. Andifthe 
ficeth to ſay,by ſubjett creditor ſte Execution upon 
: = ng the ftatute , ſo that the Execuror hat 
4 e- noday m Court to pleade this debt ro 
ep. the King , then 1s the Executor put 
ro an ardita querele , wherein he mult 
ſer forth thar maarrer , and ſo provide 
for his own indempnity. But what 
ſhall we fay of arrerages of rent due 
to the King? ſurely where it is a fe 
 farme, rent, or other rent of inher 
rance,] ſee not how it can come under 
thetitle of debr;fince for ir,no a&ion 
of debr is maintainable ſo long as tit 
ſtate continueth in him cre whom it 
grew due, and I finde that the Le. Dy- 
er, 44.14, Eliz. ſaid thar the Kg 
could bur onely diftraine for his rents 

and not otherwiſe levie them 
lands or gvods; and that the King ÞY 
his Prerogative may diſtraine in a7 
other lands of his tenant, our books 


tell us, bur no more. Yer I _ 
| 
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Ithath been otherwiſe done of late in 
the Exechequor, which if it have been 
the ancient and frequent uſe of the 
Exchequer, it will ſtand as Law 
though unknowne to the Lo. Dyar. 
Now rent upon a leaſefor yeers diffe- 
rh fromthe other , ſince for the ar- 
trrages chereof an ation of debr Iy= 
eth , but how can either of cheſe be 
w&brs of record, when the not pay= 
ment may be either in the Court of 
Exchequer.,or ro the receiver general 
particular? and how then can there 
ay certaine record of the norpay= 
tent, ſo as to make any certaine debt 
Upon record? Wee know Starutes 
'1ebeenmade to make rhe lands of 
RceiversſubjeRt ro fale for fatisfaCti- 
Mtothe Crowne ; and beſides that 
me ancient Patents dire& the pay- 
Ment of Fee-farmes into the hands of 
Meriffes, the Statute of Fe ſtr, L.Cap. 
l9. provides remedy for the King a- 
banſt Sheriffes nor anſwering rhe 
rs of the Growne by them recei- 
*:ſoasthe Kitigs Farmer or debret 
My have paid his rent or other debr, 
Mthe Crown have nor yet received 
". Of finesand amercements inthe 


Oo Kings 
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Kings Courts of Record, therejs no 
doubr but they are debts of Re 
cord. 
Come we now to the debts of ſub- 
jects,and firſt.thoſe of record; touch- i 
ing which , I ſhall not be able to hold 
{o gooda method, and ſo well to han- 
dle things by parts as I would,forthat 
the parts ſo ſtand in competition one 
with another for precedencie, as that 
they mult of neceſſity thereabour cot 
fli& and interpleade one with the 0- 
ther, and conteſt one againſt rhe 0- 
ther : yer for the Readers betrer eaſe 
and ability ro finde our that whicl 
may concerne him in his particular 
caſe, I will in the beſt ſort I can ſingle 
out theſe things into ſeverall parts, 
and place them in ſevera}l roomes0! 
ſtations. Firſt, conſidering how ! 
thall ſtand berweene one judgement 
and another, had eirher againſt tht 
Executor or Teſtator.- Secondly,ho# 
between judgements and ſtatures, 9 
recognizaaces. Thirdly, how be- 
betweene recognizances and ſtatus 
Fourthly, how berweene one recoF 
nizance and another, Fifth!y , 19 


between one ſtatute and anofhery 
di 
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ding toeach fome obſervations 1nci- 

dent, EO 

- Now next ro the debts of the 

Crowne are judgements or debts re- 
covered againſt rhe Teſtator , to have 
priority or precedencie in payment, 

as being of an higher nature , or more 
dignity than any orher , for thar ſta- 

tures and recognizances, though they 

make debts upon record, yetare they Col wo 
beyorren bur by voluritary conſent of &:1..; cer 
Parties, whereas in every. judge- Bond & Bales: 
' Ment there harh been a courſe and 28. «1:5, ve! 
vorke of: Juſtice againſt rhe will of c7caer- 


the WT, outs : Yea though a 
defendant; as is preſumed ; and - oe Tos 


is In a Court of Juſtice, and the re- by the Execu- 
cords of ſuch Judgmments are entred tor toreverſe 
i publike rolls.; not keptor carried the judgement 
It pockets or boxes: as ſtatures , and yet fuftering a 
uncill inrolment recognizances are, urcto DE 


"Og 9 ſt 
herefore Execurors mult take heed Jn Ts i 


rs, beforedebrs any other way , if blocks cale- P. 
ney have nor ſufficient for both , be 43+ Fl:3; 34-76. 
irſi ſatisfied: leſt they draw the bur- 29551917 

en of thi Neal = - caſe fu- 

ot this debr upon their Fn mea Fay 
ckes, Now their way to helpe 7.xe1.24-25 
iherſelves being ſued , or pur» to likepur- 
lucd for other debts, is the ſame bes poſe. 
O 2 fore 


— 
PR" — -” 
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| fore delivered touching debts upon 

record to the Crowne, vis, by plea, 

where they may pleade, as in Scire fa 

ci4,upon a Recognizance or ſuit ups 

on band, and by Audita querela,whers 

they cannot pleade, as when Exects 

tion is ſued upon a ſtature. And if 

they hadno warning inthe Scire fact 

a,out upon niþz:returned the judge 

ment paſſed, there alſo the Executor 

may berelkeeved by audita querela,he- 

cauſe there was no default in kin 

thar he did not pleade or ſet forchthe 

Judgement upon the ſuit in the Srne 

Co.lib.g.f5g. facsas. Nor wilt it be any plea for 


So Periam im thecreditor by ſtature to fay that his 
com, ba-int ftature was acknowledged before the 


Charnock and  . IM en 
Tor fey. 34. Ell, judgement, and ſo is more ancient 


2elcjrcjters for a latter or more puiſhe Judgement 

 isto be preferred before: a: ſtatute *W 

Codib.z.f28. time precedent.  Bur-if. this judge 

Co.170.8-7. 132, ment be-fatisfied, andivonly kepr'00 
foot to wrong; other: creditors, 071 

there be any defeazance of rhe judge* 

ment yet in force, then thejudgemen 

will nor availe to keep off orher cre- 

ditors from their debts : And thus 

much touching debrs by.judgemen? 


- SR they ftand: 1-6 priority 5 
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fore other debts by ſtatute or recog- 
nizance. Now. to ſee how they ſtand 
among themſelves, let this be obſer- 
ved, viz. thar berweene one jJudge- 
ment and another had againſt the Te- 
ſtaror, precedencie or priority of 
time isnot materiall, but hee whichi So heldin 15. 
firſt ſuerh Execution muft be prefer- & 16. Ex. 
red, and beforeany Execution ſued, by Þ tes 1 
tisat the eleQion of the Executor 4 Bales it 
to pay whom hee will firſt, yea, if ws held, 
each bring, a Scire: facsas upon his 
Jdgement , the Executor may yet 
contefſe the a&tion of which he will 
wſt, notwithſtanding the Scere fact- 
4 wasbrought by rhe one before rhe 
dther, In this Sczre facias the defen- 

ant may pleade generally that he 
bath fully adminiſtred before the Sci- 
* j2c1a4 brought, without ſhewing 
hat he did adminiſter in payment of 
Ubts of as high nature; yerthat muſt 

© proved upon the evidence, elſe 

tne trialfwillfall ouc againſt the Exe- 

«tor, Thus have delivered the moſt 
materiall things in my apprehenſion 

ouching debts by tjudgement; yer 

ereabout Þ will adde for the berter 

Mormation of the Reader, not ſtudi- 

Q 3 ed 
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_ edintheLaw, theſe few things. Firſt, 


9 Elj%. 4.14, 
IS» 


that what hath been ſaid is onely co be 
underſtood ofjudgements againſt the 
Teſtator, and nor of any againſt the 
Executor himſelf, for of thoſe being 
but debrs by fpecialty at the rime of 
the Teſtators dearth wee ſhall ſpeake 
after. Secondly, what is ſaid of the 
Teſlator in caſe of an Executorimme- 
diate, is likewiſe to be underſtood df 
the Teſtators Teſtator, in caſe of the 
Executor of an Executor , for where 
A. makes Þ, Executor., and B. make 
C. Executor, there the goods which 
came from, or were left by 4. be not 
inthe hands of C. lyable to judge 


ments had againſt B, Noron the 0: 


ther ſide, arethe goods of B. in tne 
hands of C. fabje& ro the judgements 
had againſt 4. And thelike is to be 
uncerſtood of ſtatutes, Recognizale 
cesand bonds , as elſewhere is ſome 
what touched, Thirdly, Recover's 
or judgements by meere cbnfeſion, 
without defence, are yet of the {am* 
nature, and to havethe ſame reſpe® 
as other recoveries upon triall or 9 
therwiſe ; for although they 17 


keme to be bur of the nature of R* 
|  cog- 
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vizances'which be geb3t a recognita,yet Que.ofarrera- 
doe they differ from them, in that p=of account 
here a debr is demanded by a Decla-. _— 
ration , which is intended true, and *©2r5WTnour 


fute, for the 
that therefore rhe Defendant cannor | 0O-fORR 


dnie it,but in caſe of a Recognizance xc. charged 
it 15 not ſo, for-there uſually no ation by judee- 
Is entered, nor debr demanded. mento the 
Fourthly, rhe foreſhewed reſpeCt to wage Y & 
G&brs by judgement, is nottobe in- p17 
doſed within Weſtminſter Hall, and be 44 6.24.25.370- 
reſtrained to the foure Courts rhere, detr.183. 
but may and wuſt extend it ſelfe ro 
judgements in orher Courts of Re- | 
cord, 282. in Cities and Townes Cor- 
porate, having power by Charter,or 
preſcription to hold plea of debt a- 
bove forty ſhillings , as in Londen, 
Oxford,%c. For although rhere Ex- 
ecution cannor be had of any other ' 
$00dg than ſirc as be within the ju. 

dition of that Courr , yer if the 
Record be removed into the Chan- 
Cry by (ertiorari,andrhence by 1it- 
mz jnco one of che Benches, fo Exe- 
Ution may be had upon any Gools 
 ManyCounty of England. Fifchly, 
ncaſe where t2e Teltator was bound 
ma Recognizance and a Scife facias 

O 4 brought 


OED —_ _——— - 


7 


216 The Office of 
brought againſt him, and thereupon 
judgement given ; Although chis 
Judgement þe-not quod recxeperet ; as in 
Q uz. ofjudye caſe of aCtions of debr,bur quod babeat 
ment Na Wit exrzopem, Yer fince execution is the 
polaginry Aon lite, fruic,andeffe& of ali judgements 
OED 21S may now well ſtand for a judge: 
ment, as | take it. 


Of Recoguizances and Statutes, 


NE unto debts by judgement, 


are thoſe by ſtatute or recogni- 
rzance to be regarded by the executor. 
And becauſe | finde no difference of 
priority or precedency berwen theſe 
rwo,1 therefore ranke them rogether; 
yer one reaſon of preterment givento 
Judgmenrs b<fore Ratutes in Hariſen? 
*caſe, viz, thatthe one remains a re- 
cordupeonthe roll in the Kings Court 
whercas the other being carried in the 
pocket of the counſee is more prit- 
Vate, This, lay, ſhould give prio1 {= 
ty alſo to recognizances before [ta- 
utes as allo another, reaſon, for that 
ſtarutes are not properly records, bur 
ebligations recorded ; yer doe 10 
fnde thar-thjs, makes, adifferenceIdr 
; , pn 
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priority of payment. And indeed 
the ſtature is the more expedite reme- 
dy, fince thereupon execurion may 
betaken out without any Scre jaciah, 
or other ſuit , which cannot be inthe 
cake of a recognizance; fox there ifa 
yeare be paſt after the acknowledge- 
ment, no eXecurtion can be ſfuedour 
againſt the party himſelfe acknow- 
ledping ir, without a Scre facts firſt 
ſned out againſt him : And fhebe 
dead, then though the yeare be not 
paſt, yermuſt a Scire facies, be ſued, SRP TR IE 
and thereupon the Execuror defen- __.....j-; 
dant may plead ſome plea to hold off tarily, butifle- 
the execution for a time, Bur this yiedby writ of 
ntwithſtanding , rhe Executor may exte7@,1s good. 
atisfie the recognizance before the 
Statute,arleaſt if he doe ir before cxc- 
cation ſyed thereupon, for they ſtan- 
ding in equall degree, it is at his eleCti- 
tO give precedency and preferment to 
whether he will, Neither is it mate= 
Tall which of them were firſt or more 
ancient;nor berween one ſtature & an- 
ther doth the time or antiquity give 
ay advantage as rouching the goods 
though as rouching the Lands of the 
Sonufor it:doth ; bur as for his goods 


tl 


B70. 0- (. 294, 
CO Stat 2H ar.43 


Col.5.fe28.h. 
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in the hands of his Executor, whoſo* 
ever firſt gerterh hold uf them byhts 
execution ſhall have the preferment. 
And before ſuing of execution , the 
Executor may give precedence or 
preferment to whom he will. Bur 
now ſome may objec that there is no 
courſenor write of Execution for any 
(uch conuſee againſt rhe Executor, 
and if fo, then ftatures merchant, and 
ofthe ſtaple, are in vaineſpokenof, 
and it is true that Maſter Zrookeafcer 
Chiefe Juſtice ofrhe Common Pleas 
in his new Caſes profeſſech , that he 
kneyy not any remedy for the creditor 
our of the goods of the conuſor after 
his dearh. Bur if chis ſhould be {o, 
the Law were very defe&ive, i1nce 
the ſubſtance of many , eſpecially of 
Merchants, for and among whom rhe 
ſtarute marchant was provided , cor 
fiſtech uſnally more in goods then 
lands; beſides the plea of Harifom, 
adminiſtrator of the goods of $149 
1n barreof Grcenes aftion of debt up 


4.49. £1.70: an Obligation, viz. rhat the inteſtate 


119. 


ſtood baund in a Statute ſtaple to 1.8. 
and Greens reply thereunto,that there 


were Indenrures of defeaſance, no c0- 
: yEnant 


Mt. 


82 EXECUTOR. 219 

yenatt whereofwas broken, - andthe. 
reſolution of the Judges thar rhe faid! 
matter inthe replication was good to 
avoid the Defendants plea. All this, 
I ay, and the reſolution of the Judges 
of the Common Pleas in that caſe , 
andin the caſe berween Pemberton and p ,, n1;2.v0. 
Barram, as alſo inthe Kings Bench 225. in cont.ba- 
by Popbim and che reſt of the Judges, 
that Executors muſt fatisfie Judge- 
tents before ſtatures , and ſtatutes be- 
fore Obligations , had been idle and 
lavouring of grofle ignorance , if no 
execution ar all could be had againſt 
tne Executors of him bound ina Sta= g.. co 1;b.5, 
tute and then ſhould Greene have de- gr, execution 
murred upon the plea of Hariſon and againſtan Exc- 
needed nor to have pleaded that other curor upon a 
matter, but none of the Judges or 29S 4 
Ive , | "a | > oþ Danes Cake 

erjeants ever conceired any fuc 
Matter: that which there was replied, 
v2, thatthe ſtature was not oatdeed, 
8 hereto be remembred,as good mat- 
ter both againſt Statutes and Recogni- 
zances, and thar whether the Recog- 
Mzance have defeafance or condition — = 
Dot broken, ſo that the Recognirance £0-9-5.f.28, 
isnor forfeited. Tn none of theſe ca- 52 *faushicd, 


though not 
leis the Execuror hindred from pay- diſcharped. 
menT ; 
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ment of debts by ſpecialty, norcanÞlg 
be be juſtified or excuſed if by colour 
hereof he refuſe ſo to doe; and in- 
deed elſe might creditors be excee- 
dingly defrauded by Recognizances 
for the peace and of good behaviour, 
| &c: and ſo. by Statutes for perfor- 
ming covenants touching the enjoy- 
ing of Lands, ifthey ſhould keep off 
the payment of debts, and yer them- 
ſelves perhaps never be forfeited , nor 
the ſummes become payable. 


Of Debts by ſpecialty. 


I» Ow come we to debts due by 
ſpecialty , viz bond or bill (of 
which natare the greateſt number of 
debrs are ) ler us then ſee what 
courſe the Executor. muſt or may 
holdfor fatisfa&tion of theſe, admit- 
ting that rhe Teſtator ſtood not it- 
debted by any record, or that no for- 
feiture 18 of any ſuch debt, or that 
there be goods inthe Executorshands 
above the amount of ſuch debts by 
record, ThisI fay dats, then accor- 
ding totherule proximys qusſque ſb, 
the Execmtor may ſatyslie mm of 
| 11 


en eee, 
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luch debrs,as the Teftaror by ſpecial- 
ty owed him- for ſach debts are nor 
releaſed by the creditors raking upon 
btim.to be Execuror to the debtor ; 
though on rhe other ſide, if the credi- 
tormake his debtor executor , this 1s 
a releaſe of the debr. Although ir 
be given out or commonly ſpoken in 
tegenerall,, that an Executor may 
rſt pay himſelfe, yer is it to be under- 
ſtood with this caution or condition, 
722. that the debe ro himbe of cquall 
ixight or digniry with.che debrs to 0- 
thers accordingto the rulei:<quaizyun- 
e melior eſt conditio poſſidentar for it his 
Teſtator were indebted to ather men 
Y any Statute zudgement., ©r TECOS= 
Mzance,andto him whomke makerh 
Executor onlyby bond; orother ſpe- 
Clalry, then ray he not firſt pay him- 
klfe, that is; by payingof bimſelie 
leave them unpaid. whoſe: debts are 
a higher nacure ; but if there be 
cient for {avig{a&tion bath rothem 
and himfelfe., then is itnot miaterialk 
hich be firſopaid: Now.rouching 
me debts to:other men the Executor 
Ul power to give preferment in pat- 
aARtto. whom he: will ; ſa thar if rhe 
Se Teſtator 
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. Teſtator lefc bur an hundred pounds, iſ! 
being indebred ro *A.: an hundred NO 
poundy, and to B. an hundred pounds 
23 H.8.Dy.32- by ſeverall obligations, the Executot 


DofF. © S tc. py | a 
+ hath power ro pay to B, his whole 
"AS debr _ co: lates A. alcogerher un- 
paid any-part of his debr, fo.as he have 

not commenſed any. fuit before pay- 

ment-to B.- Bur yet herein this diffc- 

rence is to: be taken and obſerved by 
Executors,that if the time of payment 

upon the bond. of B. were not come 

at the time of the Teſtators death, 

then may not the Executors before 

the money.ro B. become payable, pay 

him and leave A. unpayd, whoſe mo- 

ney was preſently due. - Yet if A. for 

beare to demand or ſue for his debC 

eill the debr of B, becomnealfo paiabF; 

then is it at;the will,of rhe executor 

to pay whether of them he will , {os 

the other may lofe his:whole debt.if 

the goods will not ſuffice ro pay botÞ- 

Wharf 4, have onely.by. word de- 
 mandedhis debr ; -and not by ſutt bes 

| fore thedebr to B. become payable, 

whether doth that hinder-char the Ex- 

ecutor may not now when the monef 


to B. 18 alſo payable ;, pay him 
y | o payable , pay How 
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leave A. unpaid. And hereunto, 

Gen, anſwereth negatively, making 

this verball demand to be idle and of 

novalue: yea ; he addeth thar- if 4, Po.& Sr. p78. 
bave commenced ſuit before the debt 

to, become payable, yetiftheExe- 

cutor can delay the uit till the debt 

4B, become payable, ſo that A. can 

get no Judgement before that time, 

and before B, hath commenced fuir 

upon his hand, then may rhe Execyy Q ve. If then 
wr confefſe his ation , and ſo pay his he may not 
debt leaving 4. unpaid. Bur of this os win of 
Imake fome doubt, for that I finde in !, EY 


[t. Conti, a- 
of King Edw. the fourth , ſome ad- inſt 4ashe - 


Ritrance, thar if A. having a Tally, way plead ir 
parent , or orher warrant fromthe againſt other | 
np for receipt of money , of or from ROW ogy 
[cuſtomer or receiver where others; ,, ug 5. 
hadlike warrants before him , but A. 149.9. 
maketh the firſt demand, now muſt 
the officer firſt pay him or elſc himſelt 
Nall become debtor to, him ifhe firſt 
Pay others whoſe demands were after 
made, though they had warrants be- 
lore A, Likewiſe there is as ro mieir 
<<ms, fome admittance in the fame 
ook , that the Very demand made 
by acreditor of his debr from an Exe- 


cutor, 
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catory Who hath chen- Aſſers 1a his 
hands doth intitle the Creditor , & 
recover damapgesagainſt rhe Execus 
- ** tor outof his owne ga0ds; which 
if-it ſo bes, then doth even that vers 
ball demand lay ſome tye or Oblig# 
tion upon the Exectirot for payment. 
But hereabour, I lay downe tiothing 
peremptorily. Wee partly may dif 
cerne by the premiſes how' the Exe- 
-* Gator Is to guide himſelf in calc; 
Ws ; Where there be divers debts by Ipe 
©. Cialry,all due , and payable arti 
' . Teftatoys death : before any ſult 
commenced for ahy- of rhem , for 
that caſe cleerely , rhe firſt verball de* 
 ____ '*- » mand plvesnot any pretedence , al 
©. 5, ©» beltgdue, andfo ſtanding in eqtial 
; degree; And this is imnplyed in 1# 
. .. Ny Bookts, making'the'commence* 
menr of the ſire onely that which lf 
ticles ro priority of payment, or * 
> Ns leaſt reſtraines the Ele&ion of the EX 
Ex Y %. ecuror, Yet admit chat one credito 
Cant t Wo WHIT been eel Pro ac 

El.Dy.232.vi- Hrlt doth begin ſhire, if ochers 4 
dezi.H.7, after ſhebefore he be paid, of have 
Ketw.74- judgement; now caririot'the Exectr 
tor pay him firſt , who firſt commer 


ſd ſuite, buc he who firſt hath judg® 
; men. 


a EXECUT OR- 225 
ment mult firſt be ſatisfied. Andrhe «Hex. 9. 27: 
Executor may herein yeeld helpe to 5, walmſly 
Oe before the other, viz.by cffoignes r/2.P.39. £lir- 
emplances, or dilatory pless ro the #n Error. & 
one, and by quick confeflion of the yay mapa 
Rters a&ion;z for he isnot bound a- ,7— recovery 
gaunk his will co ſtand our in ſair, and by confeſſion 
&pend coſts where the debris cleere, is pleadeda- 
lor 1s this covine burlawfull difcre- gainft _ 
ton, which conſcience will alfo ans parry” 

; . © poodandf.145 
ove ſome good conſideration in- © 49.Dor & S<p* 
Wing, Nay after ſuit commenſed, 78.b. 
7x untill the Execucor have notice 

eot, he may pay any other credi- 
vr, and then plead rhat he hath fully 
anniftred before notice. Nor is 
Kdheriffes return of ſummons or 
Ultreſſe ſufficient cauſe of notice, for 
lummons might perhaps be upon 
Land, bur if it were to his perſon, 
"I5norice ſufficient, and then ro fave 
inſelfe; he muſt ſay chat he was not 
mmoned till ſuch a day, before 
ich hehad fully adminiſtred ; yer 
WUbtleſſe the Execntor may be arre- 
*latthe creditors ſuit in ſome fort , 
Mich yer ſhall beno ſufficient dotice. 
his debr. Asfor the purpoſe, if 

* ined by Latizat out of the Kings 

'Y bench, 


Yoalſo was it 
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bench, this ſuppoſing atreſj ies 
no notice of a "ty ſo rhe 
pena out of the Exchequer ; but the 
Originall returnable in che common 
plecs exprefierh rhe debr, and fon 
ſome ſort doe the procefle thereupon. 
And therefore it ſeems by ſome books 
that if it be laid in the ſame County 
where the Executor dwels, he mult 
take notice of it at his own perill, But 
thisI rake not tobe Law , nor isthere 
any great opinion that way : anda 
though ro make it more cleere , tit 
Executor in King Herry the fourti 
his time, eſtrangeing himſelfe from 
notice of the ſuit before payment 9 
others, did alledge that the action 
was Iaidin aforren Country ; that!s 
no great proofe that if his abod* 
had been in the Country , whe" 
the aftion was brought , he muſt h4* 
takennorice'; but thus ir was cleert 
anda licrle ſorpluſage hurcs not, No# 
berween a debt by obligation , 400? 
debt forarent or dammages up0* 
Covenant broken, 1 conceive nodiF 
ference nor any priority or preceder 
Cy, butitis at the Execurors der 


fon ro pay firſt which he will, 2} 
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all were by bond. . So alſo of rent® 
E>chinde and unpaid as I conceive, but 
touching rhem principally intending 
tents upon leafes for yeares divers 
conſtderations are te be had, and 
ne diſtin &tions tobe made. as firſt, 
between rent behinde ar the time of 

tie Teſtarors death , of which that be= 

bore ſaid,is tobe underſtood, and that 
which groweth behind after next be- 
re een ſuit for the rent by ation of 
lebt, and by diſtreſſe and avoury. As 
the firſt difference, if the rent grew 

We fincethe Teſtators, death, rhen is 
tot accounted in Law the Teſtators 
edt, for only ſo nuuch is in Law ac- 
Counted affers to the Executor as the 
Profits of the leaſe amounted to over 
above the rent, ſo asfor that rent fo 

hind the Execuror himſelfe ſtands 
&bror, as hath been reſolved , and 
therefore he is ſuable inthe debet, and 
met, whereas for rent behinde in 

le Teſtators life, and all other the 
Gbrg of his Teſtator he muſt be ſued 
the detinet onely. Hence it muſt 
ow asit ſeems, that an Executor 
ed far debc upon bond, or b1l], can- 
ant ( ©xcept in ſome ſpecial! caſes ) 
P 2 plead 
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plead a payment,or recovery of rent 
grown due fince his Teftators death; 
though of rent behind at the rime of 
his death ic be otherwiſe, And yet 
here againe another difference or di- 
ſtinAion is to be taken, viz, wherethe 
profits of the leaſe exceed the renr,and 
where the rent is greater then the 
yearly value of the profits, for evell 
then as elſe where is ſhewed, the Exe- 
cutor if he have aſfers, is tyed tothe 
holding ofthe leaſe, and payment 
the rent, and conſequently doth fo 
much of that renc as exceeds rhe yeer' 
Y profit, ſtandinequall degree with 
theTeſtators debr,with other debts by 
ſpecialty ; and yet againe to reconl- 
der this point,whar if the debrs ofthe 
Teſtator by ſpecialty payable prefent- 
ly at his death, or before the rime that 
any rent can grow due uponthis kak; 
ſhall amount co the fu}l value ofthe 
Teſtators goods ; may not the Exe 
cutor though he doe not pay 

debts before the rent day ( for chal 
would make the caſe cleere) wavett® 
terme ; for ifhe may, rhen happily 
if he doenot fo, but ſhall by pay 
of any of this rent want goo © 


pi 
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Pay any part of rhe debts by ſpecialty, 
It may lie _ himſelfe, and his own 
goods, as happening by his own de- 
I fault, But on the one fide, ir may 
be faid, that he could not wave ito 
longas he had aſſets, becauſe thereby 
be ſtood equally liable to pay that 
Q&bt being once due;,as the other debts 
by ſpecialty. Onthe other fide,it may 
defaid,that though the debtsfor rent, 
adupon bond, ſhall be admitted to 
bein nature equall, yet the caſe being 
Put of rent not due at the time of the 
Teſtarors death, it was not then a 
lebtnor duty, whereas a Bond makes 
{preſent debt, and duty, though not 
preſently payable, the day of payment 
eng not yer come, fo asthis latter 15 
lſcharged by a releaſe ofdebrs,or du- 
1s, and ſois not th? former. Soto 
eave that point unreſolved , let us 
"ext ſee wherher in ſome caſe,though 
a rent exceed not the yeerly value 
the Land, yet even that payable at- 
{r the death ofthe Teſtator may not 
landin moſt part, if not wholly,upon 
ine Teftators ſcore as his debr,as well 
8 fit had been payable before his 
eah, Poſits then that the whole or 
P 3 halfe 


— 


"  TheOfficeof © 

halfe years rent is payable at the an- 
nunciation of our Lady, and thar the 
Teſtator dierh two or three dayes of 
ſome like ſhort time before rhat feaſt, 
now certainly ſhould rhe Law beun- 
reaſonable, if it ſhould lay this debt 
upon the Executors ſhoulders inre- 
ſpe of thoſe few winter dayes profits 
which he rooke. Bur farely ſincethe 
taking of the profits inducerh the Law 
to lay the rent upon the Executoras 
his owndebt; rherefore as where the 
Execuror had the profits for the whol 
year or half year , excepr ſome few 
dayes incurred in the Teftators life 
time : thoſe few dayes will be une 
garded according to the rule, Dem 
rims non curat lex, and the whole ret 
ſhall lie npon the Executor as his own 
debr;fo on the contrary part,where rhe 
whole year or half years profir,exceÞ* 
ſome few daies incurred after the Te 
ſtators death , the rent becommVg 
payable fo inſtantly after the Teliz- 
tors death muſt in reaſon lie who 
yponthe Teſtators eſtate, as to Mc" 
ſeems. Whar ifto this I adde that rhe 
Teſtarors Cartell wherewith 166 


ground was ſtocked doe depaſiur 
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and deyoure the profits all the time af- 
terthe Teſtators death, till the day of 
payment of the rents? Nay if the 
rent were payable at ich. and the 
Amunc. and the Teſtarordieth a few 
dayes after Afich. rhe rent being of or 
neerethe value of rhe Land, 1t will 
then be hard that the Executor ſhall 
forthis winter profit pay the rent out 
othis own purſe,eſpeciallif the whole 
years rent be payable at that one day, 
a infome caſesirisz or ifthe whole 
years profits were taken inthe ſum- 

mer as in caſe of a leaſe of tirhes , ir is 
lo alſo of medow grounds uſually 
Vowned inthe winter. Soifthe leaſe 
thento end not having a ſummer 
alf yearto ſucceed, and make amends 
Tr the winter :- or if the winter half 
Jearbe the latter halfe , the Leaſe be- 
ging at'Lady-day , fo that rhere is 
ta ſurnmer for each winter follow - 
ng.and not any for the winter paſſed. 
Ofthe like conſideration with thefe 
ithecaſe of a leaſe of woo1s for a refir 
Vhich being fellable bur once in cighe 
"ne years; now if che leſſee, having 
madethe laſt ſale , and felling before 
ts death, the Law ſhould caſt the rent 
P 4 upon 
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npon the Executors own eftate for the 
time future, it ſhould lay lofſe upon 
him, which is againſt reafon, andcor- il 
trary to the nature, and diſpoſition of | 
ehe Law even in this particular. As Wt 
appears by this, that ſhe enables ab 
Executor to pay himſelf before any 
debrofequall nature, foas ſhe more 
tenders an Executors indempntly 
then any other Creditors ; there 
fore I think thar with , andupon tbe 
differences above ſhewed , eve 
Rent grownedue after the Teſtators 
death may in ſome caſes be the Teſt 
tors debt payable equally wich debrs 
by bond. Bur here I conceive, that if 
the Executor were in ſuch caſe of de- 
ſtirurion of aſſets as might juſtifie his 
waving of a Leaſe over-rented, 
then may wave theſe texmes refidue, 
becauſe for the future,the profits wil 
corre ſhort of anfwering ihe 1c 
though atthe firſt, and ſoin rhe 10 
ral}, the profits did exceed the 10% 
Andif for want of waving , WI*i* 
he might, this rent fall upon him, the 
paiment thereof would be no excuſe 
again another creditar , nor 25 '© 


kim be a gaod Adminiftration » for 
"FT" Oy Joe 
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Imorantia juris nem excuſat;, This is 
pertinent. to our preſent confideratt- 
on, which debr mniay with ſafety be 
pad, leaving another unpaid; and 
the hazard of Executors, by igno- 
rance ofthe Law , hath been a princi- 
pall motive to my writing theſe Dif- 
curſes in Engliſh... Bicherto wee 
have only confidered, as I thinke, of 
rents, as they be recoverable by 
tion of debt. Now letusſee ifthere 
may not be ſomewhat different conſt- 
drations touching diſtraining for 
rene, and ſ@ comming to recover it 
J avowrie. Put weethen rhe caſe, 
that an Executor hath fully adminiy 
[red in payment of debts by bond, 
and after the leffor or revertioner 
commetrh and diſtraineth for arrera- 
2£8 of rent due in the Teſtarors life ; 
an the Executor in barre of the a- 
'Owrie plead fully adminiftred, as he 
mipht have done if an Aion of debr 
had been brought for theſe m—_ 
doubrlefſ<T rhink no, nothing 


nder thelevying of the rent upon 
neland, ſo long; as it is enjoyed un- 
*r thetitle of the leaſe, except the 
ad come tothe King , upon whoſe 


poſ+ 
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.- poſſeſſion no diftrefſe can be taken:[ 
thinke therefore that the Executor, 
who paid out of his owne purſe tothe 
yalue of this leaſe ( for ſoT intend the 
caſe, andelſe could he nor have fully 
adminiſtred, as inthe caſe was put } 
he ſhould , I ſay, have abated in the 
price and valuation of the Leaſe, 4s 
well the arrerages of rent, as ths 
rent futurely payable, both being e- 
qually leviable upon the land , and it 
he ſo have done, he isno loſer by pay- 
ment of this arrerage: bur if truſting 
to the power of an Execuror, and £0 
the plea of fully Adminiſtred, he did 
not ſo, but disburſed in reſpe& of the 
Leaſe, to the full value withour ſuci 
abatement, he muſt beare the loſſc of 
hisowne ignorance. He might alfo 
another way have helped himfelfe, 
viz, by payment of thatarrerage, a: 
ving other debrs by Specialty unpaid. 
And whar if ſuigs were preſently com 
menſed upon the Teſtacors death be- 
fore he could make payment of the 
rent behinde ; a might the 
Executor. then pleade this debt for 
rent, as he might a debt by Judgy 


ment or ſtaruce, and ſurely me thin - 
| : | I 
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it probable that he might, becauſe 
Itisa debt from which he cannor be 
reed by payment of the other debrs 
ſued for by Specialtie. If the rever- 
tioner would alſo commence ſur be- 
fore Judgement had for the creditor 
ſpecialty, then might the Execu- 
tor helpe himſelfe by confeſſing his 
ation firſt ; but this perhaps the re- 
Yertioner would nor conceive fafe for 
lim, fince that way the other mighr 
et judgement before him, and fo he 
might loſe both his fair and his debr, 
Whereas kolding himſelfe ro re 
courſe of diftreſſe, the Leaſe con- 
inving, he harh landar the ſtake, for 
lisdebt. What if hediſtraine and a- 
iow? may not now the Execuror 
Pay him , or ar leaſt confefſe his Acti- 
Mor Avoury, fo as he firſt having 
Judgement, may firſt be ſatisfied. 
Wwrely after ſuite commenced, I ſee 
at how the Credirors by bond can ſo 
prevented, atleaſt withour Judge- 
Ment had for rhe rent; yea, though 
ucha judgement be had, yet becauſe 
ine judgement in that caſe is not that 
© ſhall recover the ſumme due for 
«nt, bur only that hee ſhall have a 


I C- 
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return to the pound of rhe cattell dr 
trained forthe rent, it isqueſtions! 
| ble whether the paimenc thereupon ſt 
of the rent ſhall prevene the judge- 
ments after had in the ſuits upon 
bonds. Bur TI rhinke ic ſhall, becauſe M* 
although ir benot an exprefle recove- 
ry of the rent, yetisitſucha judge- 
ment compulſary for. the ſame, a 
makes the payment inevitable and of 
neceſltie. And where before wee 
have madethe queſtion only between 
the ſaid rent-debt, and the debt by 
Obligation -: let usnow pur the calc 
between the rent-debt, and the debt 
by Statute or judgement, Ifrhen the 
Lefſor after death of the Leſke di 
ſtraine for the rent behinde part 
the Teſtators catrell, and after there 
cones a Writ of Execution upon 4 
Judgement or ſtatute of the Teſtators 
whether ſhall theſe beaſts in the pound 
for rent be delivered in Execution Or 
not, admitting that without the” 
there be not goods ſufficient for fat! 
faction of the Judgement or ſtature 
Andſurely I thinke they cannot bc 
delivered in Execution : Firſt,for tha! 
they are in the cuſtody of the law, - 


— 


& EXECUTOR. 237 


nString-fellows caſe , though there Gce 13. R. 2. 

the Kings Prerogative overtopped ri " P wag go 

dat poinc ; yea, ſo I thinke, though 

they be replevied, for that they arero gt {9.21 
returned cothe Pound , If Judge uot take away 

ment paſſe for the Avowant, to _— thediſtreſle, 

Purpoſe ſecuritie is given, fo as they xy. 

abut in the cafe of a Priſoner bai- YI Dyer- 

«d, who ſtill is in ſome ſorr in cuſto- 

lie, Secondly, for that this rent in- 

Udentto, and defcendible with the 

verſion, breeds a debt ofa rea!l na- 

ure, and ſo of more dignitie and 

vrth than debrs perſonall. Thirdly, 

forthat the Jand let (as inafort deb=- 

or) ſtands chargeable with this Di- 

irefſe from the very time of mom 

he Leaſe, ascither by a contraCt rea 

"41d pro quo, or rather by an ope- 

ton of Law or legall conftitution, 

T ancient cuſtome of the Realme, 

WIthour any contra of perſons, Laſt- 

7, forthatthe Leffor doth not di- 

'anethe Cattell therefore, or in 
ar reſpe&, for that they are, or were 
500d; of the Teſtator , bur for that 
he found them Levant and Couchant 
Pn the land, which muſt afford his 
*n, oradiſtreſſefor it, if behinde, 


{0 
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do as if they had been any under- 
tenants or ſtrangers Catrell, they 
might have been diftrained. Some 
may perhaps obje& this reafon, why 
theſe impounded catrell ſhould be 
eclivered incxecution , viz. for that 
where otherwiſe the Creditor by (ta 
tute or judgement ſhould Joſe all or 
part of his debt, yer by this relecfe 
done to him ſhall not the Leffor loſe 
his rent, forthat he may at any time 
af;er diſtraine any goods or Cattell 
found upon the ground at any time 
during the continuance of the Leafe, 
Buc here beſides the point of delay 
and ſtay of his rent, which ro many 
15 the ſole meanes of mainraining their 
houſholds and families; this further 18 
conſiderable , that perhaps the Leaf 
may be neere expiring , perhaps Þ 
highly racked and rented, even to Of 
above the value, as that the Execu* 
tor having his Teltacors ſtock rake" 
from ic, and him by Execution, will 
not ſtock ir any more, and ſo the 1a 
lying freſh, if the Leſſor ſhall loF 
the benefic of his former diſtrefſes ,11* 
{hall beperhaps wirhour remedy fot 


his arrerages of rent. Andit the 
calf 
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coſe were of a diſtrefſe for rent be- - 
bind after the Teftarors death, I con- 
cive, though nor fo ſtrongly, for 
moſt of the reaſons aboveſaid , thar 
the Law would be all one as in the 0+ 
ter caſe; for though in this caſe re- 
he& fhall not be had to the Execu- 
tors lofſe, upon whoſe goods the Law 
alts this ae, though nottke other, 
jethere rhe point of lofſe muſtfall ei- 
ther upon the Lefſor loſing his di- 
eſſe, or upon the other Creditor 
by Specialry or Record , loſing 
vholly or in parthis debt. And in 
teipeCt of bis focall rye upon this land 
br payment of Rent whereto even 
the fealty of the Leſſee, and tenure of 
the Land bindeth him, & yer I think 
00 aA thar the Leſſee can doe by en» 
ting into bonds or ſtatutes , or ha- 
"ng judgements againſt him can hin- 
erthe Leſſor or Reverſfioner from 
king his remedy apon this Leaſed 
andfor the Rent therefore due, but 
ther any other creditor ſhall be a 
boferin his Debr. Doubrtlefſe if in 
"PaTe to the avoryrie for this Renc 
wether before or fince the Teſta- 
wrideath, rhe Executor will plead 


that 


Vid. Brs- 


Pledg. 31- 
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that the Teſftator was indebted 


thouſand pounds, by ſtature, recog 
nizance, or Judgement , which is* 
more then all his goods amounted 
unte, it will be no good plea, bm 
may be demurred upon. What if haſt 
plead fo much debt of record to the 
Crowne? ſurely I doubr whether this 
Plea will be allowed in any other 
Court then the Exchequer ; yet i 
theſe arrerages of Rent ſhall be levied 
upon the land, ſo aseither the Exe 
cutor muſt pay it, or loſethe cartel! 
diſtrained by a return irrepleviſable, 
and rhen ſhall not have ſufficiem toſi- 
tisfie the debtto the Crowne, I {ct 
not how he ſhall well eſcape, -when 
purſued in the Exchequer, to make 
up this Crowne debr our of his own i 
purſe, which is hard, For this We WW 
may pitch upon as a faxime and 
principle, that an Executor , where 
no faultis in him, ſhall not beboun 
to pay more for his Teſtator then 018 
goods amount nnto. Againe , 1t 
a rule, that where nothing is to 
had, viz, Juitly ro be had, the King [0- 
ſeth his right : and our bookes tel1185 


Thartthe Kin gs Prerogative mult po 
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doe Wrong, Poteſtas £726 Jer 15 ft, OM Go Bratton. 
wurie ; nam poteſtar injurie non 
fl. Det, fed diabolsk., On the 0+ 
Winter fide, it may be faid, that if 
WLind leaſed come to the. King by 
gant, ourlawry, orotherwaſe, the 
_— Teferved cannot be diſtrained 
, and therefore is it not very un- 
talonable nor incongruent thar the +- 
Kings intereſt for his debt ſhould 
ake the diſtreſle of a ſubjeft to ſtand 
5 and give. place. This therefore 
mong other of the Premiſes doe I 
{Wee as a guzre : noris it altogether 
Uprofirable.cither for an Executor 
= Creditor ro know what WAaycs 
Md paſſages,, what caſes and contin- 
tents be doubrfull and hazardous: 
Andifin theſe unbearen paths, where 
Urbookes and relations have held 
Ni Eoorh = light, expreſle, or parti- 

r, I haveerred in mif-reſolving, _ 
emiding to reſolve, I hope T ſhajj Netrefolving 
ithour difficulcie obtaine fue 

ow let us conſider of affumpri- 
"80 promiſes made by the Teſta- _ 

c "Upon good conftderation,the per- 

"mance whereof or making recom- 

Ice and —_— far nor per- 


Q_ form» 


| 
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Co.lib.9. f.88, 
þ.Doft. © Stu. 


bb. 2.CApe I oO, 
&1I, 
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forming , doth lie upon an Executor 
as before is ſhewed. Theſe there- 
fore are to come Þehinde and give 
place unto all the former, ſo as an 
Executor this way , or for theſe ſued, 
may pleade debts by Specialty, rent, 
&c. amounting to the whole goods, 
And yer theſe debrs by contrat or 
aſſumprion expreſle are to be farisfied 
before Legacies be to be had. Firll, 
by the common law of the Land thor 
are recoverable, and {© are not Leg# 
cies : next becauſe, as our bookes 
fpeake, it concernes the ſoule of the 
Teſtator ro have es alien, all du 
ties and debts to other men farisfiec 
before the debtors veluntary gifts 0 
bequeſts. Alfo theſe debrs by aſſump 
tion or fimple contra&, are 0 * 


_ ſatisfied before the reaſonable part ® 


Co.liþ.g.f- gObhs 
Pchons Calc, 
& f0.94-Banes 
calc. 


the Wife or Children , ro whic 
by cuſtome in ſome Counties tht) 
are intitled, See 21, £dw. 4. 21. 
2 Ed. 4. 13. & 2, Hen, 6.16 Anc 
note that in ſuch an A&ien, upon the 
caſe ir is not of neceſſitie to lay 07 { 
forth in the Declaration that the DF 
fendant hath Aﬀers to pay all Debr 
by Specialty, and this alfo; ” | 


ener: 
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there want, the Defendant muſt al- 
ledge that in his excuſe ; for elfe ir 
ſhall be preſumed that he hath Afﬀers 
Soalſo in an Aion upon the Caſe 
grounded upon the Executors owne 
allumption, to pay his Teſtators 
debr : and yer aSthe Lord Cooke con- 
ceives, and. .upon good reaſon , as 
tome it ſeems , if the Executors fo 
promiſing had not Aſſets ſufhicienc 
In his hands to pay this debt promt- 
kd, he pleading non aſſempſit , way 
five that in evidence , for then the 
conſideration faileth, as alſo , if 
there were no ſuch Debt due , fince 
le plaintiffe could nor have reco- 
vered, if he had ſued; . and ſo his 
forbearance to' ſue ; was no 
valuable confidera- 


CHAP. XIII. 
Of Devaſtation 01 8 iſtiog. 


$#-2S0Z2Ys Hat which Saint Pax! 
*GHAY) OJ.) of diſpenſers {piricuall 
ESR IRE whoare as it werethe 
»>@ Executors of the laſt 
will and Teſtament 
 _ of our Savior Chrit, 
doth ſay or enjoyne, v#2. that the? 
-muſt be found faichfull; The ſame 1s 
required of theſe Jeſſe or inferior di- 
ſpenſers , the Execurors of mens 
Wills, and hereofthey are to be rc- 
gardfull , noronely in reſpedt of c- 
{caping damage to their owne eſtate5 
bur more eſpecially in reſpe& of al 
oath, which divers of our Bookss 
mention to be raken by Executsrs: 
Andin one of the bookes of relations 
of caſes in the twentieth yeere 0 
Hen. his time, there is an expreſſ- 


on of three things , whercra the - 
c 
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tice of an Executor tyerh him. Firſt, 

Todoerruly, and thereto are they 

fworne , ſaith this Book, 2: Tobe 

diligent,viz, with ſcedulity to atrend 
the diſcharge of the truſt. z. Todae 

lawfully z nor well can this latter be 

without knowledge what is lawfull, 

or required by the Law. Now what 

sformerly {aid of the right method, 
and order of paiment of debts, difco-' 
rereth in much part how and by 

What wayes an Executor may waſte 

md miſpend his Teſtators Goods, 

and conſequently incurre a devaſtati- 

on, and fo make his owne goods li- 

ible : but of that more fully and par- 

ticularly by it fſelfe , and herein wee 

vill conſider of theſe parts. 


1. What ſhallbe ſaid to be a waſting 
or deve ffting,and bow many wayes 
that may be doe. 

2+ Who ſhall by thi ali be charged to: 

Jeeldrecompence. SS 

3. Who ſpall take the benefit or ad- 
vantage of it, | 

4.* How farre, wr in what meaſure 


the advantage ſball be taken. 
<. 1 bat 
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5. Whatway, or by what meanes it 
ſhall be bad. 


" A Sto the firſt , rhis waſting 1s 

done divers wayes. - Firſt, by 
the Executor his plaine, palpable, 
and dirett giving , ſelling , ſpending 
or conſuming the Teſtators goods at- 
ter his owne Will, feaving debts 
unpaid. 2. By paying what is notto 
be paid, which yet is to be under- 
ſtood where there are debrs payable 
and unpaid. 3. By the way formet- 
ly diſcourſe of, 28z.the not obſerving 
the right method and order of Pay- 
ment. 4. By affeming to a Legatces 
having a thing bequeathed, debts bc- 
ing unpaid... 5. By ſelling goods of 
the Teſtators at an under value ; for 
be the appraiſement what it will, and 
fer him ſell for whar he will , hee mul 
ſtand charged to the beſt and urmol 


value towards the Creditors. Yet 


it upon a judgement againſt the Te- 


ſtator or the Executor , the She 


riff: ſell ſome of the Teftarors good 
at an under value 5 this 1s no ot 
ftarion of the: Execurtor , for this 


difference Hody chiefe Baron _ 
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But ſince an Execuror may haply pre- 
venc this a& of rhe Sheriffe by 
paying the due ſamme, upon ſale of 
the Teſtators goods at the beſt value 
or otherwiſe , he is to be blamed ro 
leave it to the conſcience of the She- 
nfte or under Sheriffe rather. Sixcly 
and laſtly, this may be done to the Ex- 
ccutors ſmart by undue, v3z. not le- 
gall diſcharging of any debt or duty 
pertaining ro the Teſtator , and that 
livers wayes requiring heedfulneſſe. 
Azifan Executor upon a bond of two 
inndred ponnds forfeiced for pay- 
tient of a hundred pounds accept the 


principall, or perhaps alſo ſome uſe, 
cos, or damage, and give areleaſc or | 
Xquitall of the whole forfeited bond, ! 3 £-3-F:t4.91 


 Yeton theo- 
; is 
rofall a&ions, or Upon record ac ther fide, fan 


nowledpe ſatisfa&ion. upon judge- # 
ment ys This is — HE of {0 won oy 
much as the penall ſumme is more pounds, Ft in 
then is received, and fo far his own a forfeit 
goods ſtand liable to creditors not fa- ——_— 
sfied; and fo doubrlefſe is ic ifhe do PR: 


; : n can Admini- 
ut give upthe bond having no Judg= ration but of 


ment upon it, theugh he neither make x x0. pounds, 
leaſe nor acknowledge fatisfaRtion. 27.H 8. 6.5. 
Buthis verball agreement t0 require Fits, inſt- 
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or ſue for no-more, or his giving 4 
note of recept for fo much as he hath 
received, or delivering ofthe bond ins 
to a friends hands,or into aCourr of c- 
quity in way of ſecurity tothe debtor 
thathe ſhall not be ſned for more,is 80 
devaſtation, fince flill rhe reſt in law 
remains due and ſuable. So this ſets 
no more upon the Executors ſcore 
then he received. Bat let him take 
heed of releaſing, excepr he be fare 
there be no other debts demandable. 
Nor only is there danger in releaſing 
of debrs,bur of rreſpafſesor other caue 
{cs of ation alſo. As if one take away 
goods from the Teftator or from his 
Executor ; If the Executor make his3 
releaſe, this is a devaſtation , and 
makes his own goods lyable tothe 
whole valae of the goads releaſed, as 
appearecs by Reſſels caſe, where the re- 
leafe of an Infant Executor to one 
 whohad taken and commitrred roh1s 
aſe Jewels and goods. of the teſtator 
being pleaded , the releaſe was there- 
fore held void in reſpett of nonage, 
for that if it ſhould have ſtood good,1t 
had amounted to a Devaſtavit , 4 


mace the Executors own od 
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ble; which, his infancy conſidered, had 
been hard. Another way of diſchar- 
ging, dangerous to Executors,is ſub+ 
mirting matters. of debt or duty, or 
touching goods taken away IO arbi= 
rememt, For ifby the award of the 
F arbitrators, the debtors or wrong 
ders be diſcharged or. acquitted 
without making full recompence, rhe 
re of the value will as to other cre- 

Utors fit upon the Executors skirts, 
becauſe it was their valuntary aC 
thus toſubmitr it to/arbirrators. Thus 
May Exccurtors fall under prejudice, 
not onely by wilfull waſting or ur 
fachfull miſcarriage , wherein they 
tenotto be pitried , but through in- 
copitancy and unskilfulmeſſe alfo. 
ay, I mayjſay truly, that iris very 
ard for Executors in fome caſes to 
Walke ſafely : For befides that to finde 
tall judgements and recogntzances 
yor apainſ their teſtators,is of ſome 
ltculry more then for. ſtarutes, 
Whereof by ſearch in an Office deſcry 
May be had; yer-with this difference, 
that ltatmies marchant » and {tatures 
| Raple may ,be and ftand effe&uall a= 
ealnſtExecutors,though not oy 
E1T 
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albeir againſt purchaſers ofrhe conwſ 
fors land they benot of force, ifneg-jſk 
Ie& be of inrolement within rhreeſ 
monerhs. Bur where ſtatutes or re- 
cognizances lye for performance offi 
covenants upon faleor leaſe of lands, 
marriage, agreements or otherwike; 
how hard is ic for Executors to know 
whether any covenant be broken of 
not ; how hard to beſure they finde 
out all bonds, bils, covenants, and at- 
ticles in writing made and kept by 0- 
thers, whereby any mony is due and 
payable before debrs by contratt of 
legacies : as alſo all promiſes of 
debts by contra& payable before 
Legacies : For the law hath pre- 
ſcribed ms time for their claine 
and demand, and whether ſome ſuch 
ting or mean of publication were 
nor fit to be enafted , let the ju 
dicious conlider. To atraine to this 
knowledge ofthe Teſtators debts, I 
remember that it is by the [ord Brook 
reported, tharin King H, the cirbtl 
his time, Sir Edmund Knightley being 
Executorto Sir William Spencer,made 
Proclamation in certaine Marker 


Towns that the creditors ſhould 
| COMe 
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me by a cerraine day and claim and 
prove their debts: bur he for this was 
ommited to the Fleet and fined. For 
at none may make proclamation 
aith the book, wichout warrant or 
athoriry from the King, except Ma- 
rs and ſuch like Governours of 
Towns, who by priviledge or cu- 
tome may fo doe. Bur the dangers 
weonly where there is not ſufficient 
the Teſtarors goods and chatrels 
to fatisfie both debts and Legacies. 
For where there is ſo , the Execurtor 
not in any ſuch hazard as aforeſaid. 
This deſcry of danger may breed cau- 
tion, and Oui timent cavent & vi- 
taxt, 

As to the ſecond we ſhall havein 
conſideration 'two forts of perſons, 
vz, firſt, His Executors, there being 
many times divers Executors , and 
the waſte or devaſtationdone but by 
one. Nexthis own heires,Execators, 
and Adminſtrators » viz. wherher he 
dying, this at ſhall fixe upon them 
like charge and burthen for fatisfacti- 
on, as upon himſclfe ſhould have lyen 
in caſe he had lived. 

Touching his companions _ 

a 


—_— 
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alrogether make but one Executor, 
yet the- miſdoing of one ſhall nor * 
charge the reſt, nor make their goods b 
lyable to recompence : as both api, 
peares by the Povke of entries, and 
was alſo held in the time of Henry thei, 
feventh, Anne 12, of his raigne. Yea, 
of the ſame opinion were the judges}: 
twice inthe late Queens time , viz- 
firſt ina caſe between Falter and Swi- 
gh in the common Plees, and _ 

y after in the Kings Bench in a caſe 
aps 0 0 between Hankeferd and Metford; 
4.4.-E1-Dy.210, though theſe two caſes be not repor- 
ethe writſco tedin Print, And ſurely rhis ſtands 
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_ _ with rules of reafon or Juſtice , that 
moe waner #17 each ſhould beare his own burthen; 


Parti: nee : 
__ '" Iirwereotherwiſe , many would de- 


T.34.Eliz, Cline, and abandon executorſhips as 
Paf.35.Eli very dangerous to the moſt honeſt, and 
faicbfull, in caſe they were ſabje& to 

wracking by the miſcariage of their 
Colleagnes. | 0 

As for the Executors or Admin 

ſtrators of the waſtingExecutor dying, 

before he have born the burthen of 

his mif-doing ; I have found contrary 

Opintons even in the late Queens 


time. For firſt in the Exchequor it was 
: oY; coll- 
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coficeaved to be as a treſpaſſe dying 
with the perſon, as comming within 
the rule ATio perſonalis moritur cum = | 
trrfone. Bur inthe ſaid cafe of Walter H5ch.31.0 32s 
ad $«+torrhe court of — = = 
was of contrary opinion, vrs. that this 
Was not ſeaped by the dearh of this De $605 
miſfdoer , bur the law would purſue 
his Executors or adminiſtrators , and 
lay upon their backs the burthen of 
rxcompence or ſatisfaQion ; for that 
the Teftator or inteſtate doing this 
wrong had made himſelf ro be debtor 
nthe firſt Teſtators Read, andrhere- 
fore tity who repreſent his perſon 
maſt with his goods make amends, 
ad ſupply; And this later opinion 
was ſomething in time after the for- 
mer, Alſo berween theſe two rimes 
vasthere an opinion in the ſaid Court 
of Common Plees agreeing in part | 
With this latter : For there a Judge» 77-34-F-& 
Ment being had againſt an Execuror, 
rhe Sheriffe upon the Fieri facis, 
turning that there were no goods, 
the Teſtator inche Executors hands Mich-32.&33- 
ad then this Executor dying; A Scire 5%: 

©. upona ſuggeſtion of devaſſation 

Jthe ajzd Executor deceaſed, was a- 

warded 
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warded againſt his Executor,and tha 
upon good debate , and ſhew of a P 


fedent left, and reported by Maſter F 


rour-in King Henry the eight his time 
And it was then faid to have becr 
Cleare, thar ifa devaſtation had heer 
returned in the life time of the faic 
FF :ftefall Executor,his Executor the 
ſhould have been charged. All the 
doubt was for that here that was not 
done in his life time,yet at laſt affirm 
tively (as above is fhewed) che reſolu 
tion was. i O 
Touching the rhird point, 97z- tc 
whom the advantage of waſting (hal! 
acerue,or who by reaſon thereof ſhall 
charge this waſting Execuror. Pul 
we the Cafe that the Teſtator ſtood 
indebted to A. by Stature,andro B.G- 
and D. by ſpecialty , nor of record, 4s 
Bond, Bill, &c, and the Executor ha- 
ving no more in aſſets then only that 
hundred pound,and this all being due 
toD. he payerh him che whole hun 
dred pound not having any thing left 


_ rofarisfie any ofthe reſt ofthe Credt 


cors:hereby wrong is done to non but 
A. who was a creditor by ſtature 


therfore he only ſhall make his Ex&- 


curcor 
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emtor to pay the like fumme out of his 

onne goods , ſince as to him only this 

kadevaſtation, for that ir was his e- 

ion, ro.pay off the other Credt- 

tors ; which he would,no ſute being 

commenſed by any of them; confe- 

quently no wrong was done to B. nor 

C, And ifno ſuch debt had been by 

Statute, bit all had been Creditors 

dy Spectalty , and 4. only had com- 

tenfed ſuite, and that knowne to the 

Executor, now if after he payed all 

bD, he ſtands only as to A. liable iu 

lis owne goods, and nor to B. nor ©, 

But if the Executor: had only paid a 
Pacy or debt by contratt, leaving 

tothing for fatisfa&tion of the debts = 

by Specialty, then had be ſtood e- ke heme 
Wally liable to each of the other ,1..qc4 wone 
Lreditors, Copiat qui capere poteſt, viz, we aliter , hee 
© who firſt could recover, or by the have the ad- 

wy ry a@Qof the Executor, old CEE. 

taine payment , muſt be preter- 

nl: if rhe famme” would reach 10 vice 
Uther. For it ſhall by this mif- waſtcd, 9ue- 
Payment, or miſ-comterſion ſtand Fow the Exe- 
Wh the Executor , as if he had nor cu*0r ſhall +1 
Payed ir, nor deparred from It at all pete yok 
on the matter , and tþcrefore I 16 


there 
doubr 
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doubt not. bur ic is free-for him tc 
give the advantage of this his error 
to which: Creditor by Specialty hee 
will, ſo ashe ſhall ſtand free from: 

the reſt, no ſurpluſage remaining, 
nor any Creditor af Record being 
For if there be any debr upon R 

cord, the Executor ſued by a Credi 
ror upon Bond may notwithſtanding 
this his waſting, pleade in Barre ofthis 
ſwit ; rhat there is ſich a Record of a 
debt nor ſatisfied, and that he hath 


no more then the debt amounts unto, ic 
and ſo admir fo much fill in his hands, Wi; 


as he hath miFadminiftred, thoughm 
kinde ir be not in his hands, bur mif- 
ſpent, or unduly payed, as aforc{id. 
And whar is before ſhewed ofthe Sta 
tures precedency befnre Bonds,in ta” 
king the advantage againſt an Execu- 
_ tor fordevaſting or waſting; the fam® 
' Sto be underſtood of precedency 
Judgements before Statutes , Al 
debts to the King, before Judge- 
 ments,68:c., ; 
As touchmg the fourth point, v7%- 
how farre the Execuror thus waſting 
ſhall incurredammage, or make 1s 
owne goods liable : Doubtleſſc =» 


Full 
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further then the value of the Tefta- 
ts goods , waſted or miſ-admint- 
MW iced, Therefore if one have advan= 
tpe thereof to the full ſurmmmie, no 0- 
ther after ſhall , for he is no further 
ireſpaſſer, or wrong doer, noris the 
Teſtators eftare any further, or deep- 
lierdamnified. And as dammages 
or Treſpaſſe are to be proporrti- 
med tothe value of rhe wrong done; 
"Wind lofſſe ſuſtained : So alſo in this 
lethe Executor by his mif-doing, 
hnort draw upon himſelt his Tes 
tors whole debts, but ſo much on- 
-W 35the Goods amounted ro, which 
i dd miCadminifter, and which 
twuld have gone to the payment of 
if Tetators debt , if hee had notſo 
lknided himfelfe in the Office of 
*utorſhip, which defaulr he muſt 
Fare or make good. And this pro- 
"on ſeems to me proved by the a1. E.3.31-6: 
le in King Edward che Third, 
Merethe value or quantitie is found, 
Ktlally of the goods adminiftred 
"ongtully ; though there by a 
"Onefull perſon : and ir'Szttors caſe 
'F33 expreſly held that each Execu- 
"IRould anſwere for ſo muchas hee 
Ned. R Now 
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Now for the fifth and laſt point, vis, 
how and in what manner reliefe ſha! 
be had upon this point of wafting,for 
him ro whom ir pertains ; firſt chis i 
_ tobe obſerved, that in caſe whereric 
verdi& paſſeth dire&Qly againſt the 
plainciffe, no devaſtation can comeir 
queſtion , for that no judgement bx 
ng forthe Plaintiffe, no writ of ex 
Paſ36. Elix. in ecution can ifſue, and therefore if up 
5. = V® on the iſſue of fully adminiſtred it 
ſhall appear that there hach been ade 
vaſtation which cauſerh aſſets to faile 
then miſt the jury find that the defer 
dant hath aſſets, and not finde a des: 
ſtation, as was refolved in rhe Kings 
Bench in the late Queens tzme vt 
tween Hankeford and Metford , fot 
there the jury finding a devaſtation 
914, a {urrender ofa leaſe for yearc 
left by the Teſtaror.,it was held void 
and nugatory , and was not regardec 
by the Court, which ſaid, that mu 
come in by the Sheriffes return, * 
upon the F3eri fac. Thus afſers being 
found m the Fxecutors hands, juct 
ment is given for the Plaintifie 197 
coverhis debt, and to have it levit© 


of theſe aflers : nor 1s this gacrg ; 


\ 
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themby a jury againſt eruth , tho 
the by Lav ts oh and ſo not m_ 

in kind : for the Execucor hath 
them in right, fince he harhnot right- 
tully parted from them according to 
tie rule, Pro poſſeſſort habetur qui dols 
(vel injuria ) deſait poſſidere. As in the 
ce firſtpur;chis waſting cannot come 
mn queſtion for want of a judgement 
tor the Plaintiffe , ſo alſo where the 
Judgement it felfe extendeth ro the 
Executors: own goods by reaſon of 
lomefalfe plea, whereof we ſhall after 
conſider, for ſince that the conſe- 
Uuence, and effe& of a vaſtation is but 
t make the Executors own proper 
goods lyable to the debt of the Cre- 
ditor, this is altogether needlefle 
Vhere the judgement it ſelfe harh 
hid hold on his goods, But now in 
Gſe where the Judgement extends 
Only to the Teſtators goods in the Ex- 
Ccutors hands, let us finde the way to 
telieve rhe Creditor,in cafe the Teſta» 
ors goods be waſted by miſgdmini- 

Ing or otherwife , for hereabout 45 Ex: Perti- 

the right way hath often been miſſed, fers caſe. 

againe eafaly may be. In the lat- 
er end of the late Qyecens time this 

4; R 2 courſe 
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courſe was taken, viz, the Sheriffe re- 
turning generally that the Executor 
had no goeds, a ſarmiſe was entred 
that the Executor had converted to 
his own ufe the Teſtarors goods, 
whereupon a writ wasawarded to the 
Sheritt> to enquire thereof by jury or 
enqueſt, which he did, and returned 
that it was found that the Executor 
had waſted the goods ; and thereup- 
on a Scire facias was awarded againſt 
the Executor,® ſhew cauſe why exec- 
cution ſhould not be ofhis own goods 
and upon two #hilr returned, execu- 
tion was ſo awarded , bur a writ of 
error wag hereupon brought, And 
although ir were ſaid for defence of 
thar courſe thar it was uſuall inthe 
Common Pleas, and more favourable 
than the other courſe, where the She- 
riffe only returneth the waſting , 9715 
ſole judge thereof, whereas here If 
was found by an inqueft of Jurors, 
and thereupon a Scire ſacias awarded; 
yet did the Courr reſolve the contra” 
Ty, and reverſe this execution as fr 
roneous : For it.was faid that up 
the Sheriffes return of n/a borza, 955+ 


that there were no goods ofthe TE 
ED have 


OP RETT TY WO 


a EXECUTOR. 261 


ator tobe found,the plaintiffe ſhould = RE: - 
have a ſpeciall writ of Fierifaciaywile 17G 1G.G 0, 
ling the Sheriffe to levy the ſumme on farmiſethar 
recovered, either of the goods of the 4-bath waged, 
Teſtator , or ifit could appearerhat 4 * = facias 
the Executor had waſted the Teſta- __*7 


ors,then to levie it of hisown goods; 0c.q; only. IF 


5 
and this way, as Was ſaid, the Execu- {o, &c. 


tor hath good remedy by aCtion a- So lib. Intra, f: 
zanſt che Sheriffe, if without Juſt 77+ 
auſe he levy it of his goods; but the 
er way, viz, when inqueſt is there- 
Won taken, the remedy failes , ſince 
either Sheriffe doing according ro 
lieinqueſt , can be puniſhed , nor the 
Jurors, finding falſely, are ſubject to 
UW attaint, ir being no verdict upon 
ſue joyned , but an inqueſt of office; 
vhicl excludeth alfo all challenge of 
Jurors, And whereas that booke 
"Vntions the Sheriffes ſubjegion to 
Wtion onely in caſe of his misfeaſance 
Tdoing wrong, I conceive that he is 
kewike ſrable for omiſſion or nonfea- 

ice in this caſe, viz. for not levying 
te debt upon the Executors own 
20ds, where proofe is made of his 
Wating. And where the book men- ©0-{5. 5-32, 
"0nsthis Fieri facts ro beinthis man= 
&* upon the Sheriffes returne in a 

B. 3 Scire 
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S$ctre facia5,doubtleſſe the book there. 
in is miſprinted, and ſhould be a Fieri 
facias , for ina Scire facias the Sheriffe 
can returne norhingi but that he 
ha th warned the party , or that he 
hath no thing whereby he may be 
warned. This then is the courſe 
there preſcribed, rhat firſt a generall 
Fer; faciaa go out, and that thereupon 


2.E}. Dy.x85. the Sheriffe return generally that the 


nod. and defendant hath no goods of the reſta- 
Chicheſters caſe. tors, and that thereupon the ſaid ſpe- 
| © call writ isro iffue;yer in the beginn- 

ing of the late Queens time the verdict 


paſſing for the Plaintiffe upon tie 
ifſue of fully adminiſtred , the Sherifie 
was nor permirred ro make ſuch a ge- 
 nerall return of no goodsto be found 
of the Teſtators, bur was inforced by 
the Court upon good adviſement , ci 
ther to leavy the debr, or to returne 4 
Devaſtavit ; and ſo was done at 13 
by the Sheriffes of London much a” 
gainſt rheir mindes; and thereup® 
went out a Writ ro leavy the debt 
the Executors own goods , firſt 
London, and afcer inro Devonſh1re,UF, 
ona Teſtatum that the Execuror Þ4 
goods there : And it was there faid , 


that if no goods could be there g's 
M c 


0 = 


—— — 
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© hen the plainriffe might have a C apz- 
«to takerhe Executors body in exe- 
cution , Or an Elegy: for the moiety of 
tis lands. Bur certainly I cannor finde 
(except with a difference ) how this 
courſe of the inforcing the Sheriffe to 
doe one of theſe rwo can be juſt ; as 11-H.6.f'38- 
teither could Juſtice Fwu/therp , in the 28.H.8. Dy. 3. 


time of King Henry the ſixth, approve — 
t, Fora Jury of one County may jn Iceland, or 


inde affers in another County, as was elſwhere be- 
reſolve:l in the time of King Herry the youd _—_ 
eipht, which yet was underſtood of j*Y be Toun 


b 
?oods moveable , and not of Lands. e Lon vw 


This then thus being, if a Jury of Kent on is laid. 
inde afſers 8 which be in London or For hart 77 97g 
Eflex, how can the Sheriffe of Kene , if be w dup. 


Where the ation was laid, lTeavy the "po mroipy, 
bt recovered by or out of theſe £,;o, County 


B00ds : or fince he cannot,why ſhould and this is aſe. 
becom pelled ro make a falfe return ally done. 
Ha waſting, when the goods remain Seeib.1ntr-1T. 


ſpent and unwaſted in another "I "wa 
ounty? Why rather ſhould he nor (41« .omurne of- 


© ſuffered co return according tu Devaſt.contre 
Tuth, that rhere is nothing within ſacram-ſ#i debi- 
ls County or Bayliwick whereof 147 28. HS. 
he debt may be levied, ſince even his 

AWthryeth him to make a true return, - _ 


R 4 nor 
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Nor is this contrary to the verdid,fin- 

ding affers general, and this ſoreur- 

ned upon aTeſtatum,the procefſe may 

be dire&ed into the right Coumy. 

But in the ſame caſe it was replied to 

the plea of fully adminiſtred that there 

were aſſets in Eſſex, the a&ion being 

laid in Middleſex , and yer as it ſeems 

by the book, thetriall was to be bya 

Jury of Middleſex, which , faith rhe 

book, nay finde the aſſets in Eſſex; 

but there the plea was demurred upon 

and held a good plea, which proves 

that although the tranfitorinefle of 

of the afſets make them ſubje& tothe 

notice of aforren Jury, yer is ie no 

Itke an aCt tranſitory and not locall, 

tor that muſt be pleaded to be done in 

the place where the ation is Jatd, 

2+214. B70. At- though in truth not ſo. Burhad iſſue 
721 21-104-and been joyned upon the point , ME 
30. E1%Dyer- thinks it ſhould be tried in Eſſex , 
uſe locay Where the aſſers be aid, the rather for 
and fixed, io. that perhaps they may be reall chat 
therwiſeheid, tels, viz, land Teaſed to rhe Teltator., 
3- Zac-in con or other lands of him appointed £0 
C0.4-6 7:45:47- be ſold for paiment of debts: which,® 
heretofore hath been held, a Jury of 

another County cannor fine. Beli6*5, 

: alchough 


tt 
— 
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wthough ſuch a forren jury may finde ring ger L 


ther moveable aſſets, yer is it at their 10, 

{ecion, they are not thereto compel- 81.H.7. Kelw. 
kble, as elſewhere is holden. Here 7ep- ky 

then may be the difference,viz.rhar if 50 held, P. 31, 


. El.in { . 
the afſers' be found co be in the Coun- 5p o 


ty where therriall is, there the She- for excartion 


tte of the County cannot returnNel- goc intoano: 
2bonz, without adding that the Ex- ther County, 
ecutor hath waſted : but if there be won yk - 
io verdift at all rouching afſers judg- 1 dir ,a 
ment paſſing againſt the Executor up- he1din jScacca, 
Ma demurrer, confeſſon, Nbz! dicit, 3 1. EL. 
Tr the like ; there may the Sherifte 
make ſnch a return of NuKea bona T e- 
fatoris , withour returning any deva- 
tation: and fo alfo where the verdi& 
ther findeth afſets generally nor 
inding in what place they be , or ex- 
preſly findeth them to be in another 
County, asa lictle before we found, 28.H.8.Dy. 30, 
nay be done by a jury of London, of 
Actin Efſex. 

InKing Henry the eighthis time, as 
alittle after the ſaid caſe of Chicheſter, pf, 4.11.8-rot. 
8 by the Lord Dyer reported , the 303-4-E1. Dy. 

friffe returning upon rheFzeri facias 219% — 


watthe Executors had no goods of 
he Teſtarors » did adde in the 
ſame 


_ 
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ſame returne that one of the two 
But 2.H.6.12, Execurors had waſted; and there- 
without any upon a Scire facia4 was awarded 
yn nt ro againlt him , and upon Scire fea 
rurned, A caqj- Terurned,, and default made, Exc- 
as was award- Cution was adjudged, and awarded 
cd by the gainſthis goods only, and this courſe 
Court; & ice of Scire facias, both the Lord Dier { as 
9 >. elſewhereT finde is reported ) and Pry 
Intr.323. A Jot temp. Hen.6. approved. Bur Jam 
Fie. fac. ablo. perplexed with donbr , what plea the 
lutcly, and Executor comming in upon the Sct- 
þo—nrg c- re faciay, could plead, for except 1s 
par FI deniall of waſting might be pleadcd 
A manuſcript Contrary tothe Sheriffes returne, 3 
report. put in ifſue, fo asro cauſe anew trial 


35-H.6.f. 3- & after a former , perhaps , preceding 
a ome 8 8 vs , op. 296 which I thinke would not 
ooh; xe admitted, then his coming in is [0 
Juft. and'all little pu rpoſe for ought I can coccive- 
ehcother Ser- Heere again it muſt be obſerved that 
Jeans, e cont7 if 3m the caſe of Chicheſter, the Judge- 
2.x; D185. ment was had upon triall of fully ad- 
miniſtred , bur in the other cafe temp: 
Hen. 8, it was upon confeſſion, which 
is all one, asf rake ir, with condenr 
nation upon Demurrer Or 1011 fu 
formats , or triall upon 9 * 


fattum, the Bond, or a releaſe 
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the Teſtator, or the like. Now 
berweene all theſe, and that of Chichs- 
fer there is a broad difference , for 
there che Defendant being convinced. 
by verdi& ro have Aﬀers, which if 
they continue not in his hands, in 
kinde , muſt be anſwered out of his 
ne goods, as waſted, therefore the 

Fri facias toleavie the debt of the 
W [citarors goods, ifany found, or in 

dfault thereof,cur of his own goods, 
ISvery agrecable, and purſuant, bur 
n none of the other caſes is there any 
lucktriall or convi&tion of the De- 
JW. indants having Aſſets, fo as it reſts 
eque dubiuns , whether they have Af- Cold $4o2h. 
lets or not, and therefore ir ma es 
[keme fomewhat hard, and harſh to |, 1:3 144e. 
© {kndour fach a Writ in that caſe, and 269.4. A reco- 
J © ſhouldT have rhought,if Thad only yery of debt 
kenthe report of Pettifers caſe ; ' but hae boned 
looking into the Record , and find- M6 __ ol 
Irs the condemnation there to be by jccord, & def. 
Nibil dicit , ineffedt I cannot uphold would not 
any diſtinftion of courſe in reſpe& of maintane his 
the faid difference of caſes. Nor in- P!ca- 7do con- 


: demp. 
G&eddoth that courſe there direCte 16.00 hes 
preſume that the Executor either quft ſoreturn 


ah Aﬀets, or hath waſted them, anddoc no. 
| bur ting- 
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but commands thar if Aſets, &c.then 
the leavying ſhall be one way ; if wa- 
ſting, then another way,ſo ifneither, 


Nibil fiend, 


$4$$$$S>SÞ$Þ4 
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Of an Executor of bis ovone wrong, 


PO begin with fon 
, definition , or de 
ſcriprion of this 
man; Helis ſuch 4s 

rakes npon him the 


nor for want of ſuch conſtitution fub- 
ſtiruted by the Ordinary ro admin!” 
fter. Touching whom we will con- 
fider in theſe parts, and with this 
method, 
Viz. 
1. What Acts or intermealings of 


ſuch an one, not bring Execuis 
nar 


; 


: 
: 
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nor Adminiſtrator by right , ſhall 


make bim to become an Executor 
by wrong. vide 5. more per ſtat. 
43. E. capes. 


. In what manner, and by what 
name ſuch ſhall be ſued, ſpecially 
when anotber then  Executor or 
Adminiftrator , or himfſelfe, after 
fuch 4, becomes - Adminiſtra« 
For, 

3. What Af: done by bins ſhall fland 
firme, as sf be bad been an Execu- 
tor by right. 

4. How farre be becomes liable to (Te- 
ditors , and bow, and to whons. 5. 
See a late Stat. 43, Eliz. cap. 8. 


bereabout. 


\ Stothe firſt , it was in the time x. And z. P.& 
of Queene Mary doubted , and M- Dyer. 
i reſolved wherher the onely ſei- 195% 
"8, and taking into ones hands the 
ods of the deceaſed did make one 
<cutor of his owne wrong, with- | 
E My further A&, And in the be- 1 E:x:Dy.166- 
bing ofthe late Queens rime the. 167- -c Tag 
"4 Dyzr aid thatthe poſſeſſion, and a d. 
"WPation of, or medling with the dh 
ds, is that which g1VES .NOTICE.TO 
Cre- 
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Creditors , whom they are to ſue 
as Executor. Bur doubtlefle Credi 
tors maſt looke further before ſuir,tooh 
elſe can they notknow whether he { 
intermedling , be Executor or AdFWe 
miniftrator , norconſequently, hov 
to found their ſuit rightly , and fateWll 
ly for good ſucceſle ; ſince a ſuite aMt 
gainſt an Executor as Adminiſtrator 
or againſt an Adminiſtrator as Ext 
cutor, will prove ruitious, and fa 
to the ground; Yea, where an Ad 
miniſtrator ſaed as Executor, did no 
plead thar Adminiſtrarion was con: 
mitted unto him, bur generally 0 
- miedthat he was Executor', Or Al 
1 3-8.14-E/R: miniſtred as Executor, the Lord Z 
Dy.3952396- + held, thar ir muſt be found for bi 
yet left it doubtfull : but the cle! 
and fafe way had beene to have ple 
ded the Adminiſtration, &c. And ! 
the former caſe the Lord Dyer fat 
that one intermedling only abowtt 
funcrall , and laying out mY 
x.E6+.Dy.166, therefore; an overſeer or cond 
& 167. See th. or, or he who hath Letters of © 
imra{.3224" Ordinary,ad coBigend. viz. to $07 
keep the goods In ſafety, and one 
meermedlerh by vertue of a Wille 
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lymade , but controlled by a latter 

Will, after found and proved, may 

fee himſelfe from being an Execuror 

df his owne wrong by fpeciall plea- 

ling, how or in what right hee inter- 

nedled , and traverfing his Admini- 

ring in other manner, and that this 

tarerſe need not, nay may not bee ; 

was held in the time of King Henry | ,, 0 

the Sixth and Seventh, for that fach H.7.28. "_ 

As amount not to any Adminiſtring Yet /ib. Intra. 

tall; and where no Adminiſtring at 322- #- where 

Us confeſſed ; ſuch a traverſe of nos wo Corned Bo 

\dminiftring in other manner is dif- PRs 
ant, and not legall. Bur let us yer. 

Wok back apon theſe ſeverall points Lib. Intra-322s 

W=cnpted by che Lord Dyer , and wee Where by let- 

all fee: forme cantions neceliary H. ad —_ 

uching them, and their fafe enter- pr ay mayenes, 
anment, firſt, as rouching the point a ogg | 

® burying the dead, ir muſt be un- 

_<lioodrobewith ſome expence of 

eDecealeds Goods, and fo 1t 15ex- 

WW Pietied in the faid Book of Henry the 

xc his time : ele for a Bong Ml of © ns 
"arty, ro lay outhis owne money 

=: intermedling withthe goods of 

: deceaſed ) trobury a friend, hath 

tle colour-ro involve him. fo. doing 

| n 
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in an Executorſhip by wrong : takin; 
the caſe then, that ſuch perſon Jaye 
out, or expends of the Deceaſed 
goods or money upon his funeral 
heed muft be taken touching thi 
meaſure and proportion:whereabout 
though I can give no particular, anc 
diftin& limmic, yer doubtlefle ciche 
meere neceſitie , viz. Church du 
ties, &c. orart leaſt decent ſinablc 
neſſe ro his quality , muſt be thi 
bounds. And herein, to ſpeake as 
thinke, this latter muſt either be ut 
terly excluded, or held within ver) 
narrow compaſſe : for what realo 
that a Knight, or man of higher qua 
liry leaving (though perhaps entay! 
edLands of good value ) yer goods 
not ſufficient to pay his debts, ſhoulc 
havea hundred pounds or . more 0 
that which ſhould farisfie Creditors, 
Lib Intr.322. ipenr in pompous interring of hin 
for his worthip, and reputation ? neX 
8.& 9. Elz overſcers may only be excuſed, for 
Do: 365, 216: ſecking to preſerve , and keep® a 
ded corne, bus T <ſtators goods, nor incaſe they © 
there heplea- pendor diſpoſe thereof. So allo for 
ded not the him who is authorized by the Ordins 
ſpeciall matter ry ro colle&, for if he (ell or dſpo 
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dany (though goods otherwiſe ſub- 
x ro periſhing ) it makes him an 
Execuror by wrong, as was refolved 
the lare Queensrime , notwirhſtan- 
lng, that by the Ordinaries Letters, 
te was expreſly dire&ed or warranted 
hto doe, for it was faid, the Ordina- 
5 himfelf could not fo doe. As for 
imwho Adminiftred by vertue of a 
Will, after diſproved or controlled 
ya latter , Hee muſt not doubrlefle 
land free, for the goods before Ad- 
Mniftred, bur either as _ or 
Tronefull Executor , ſtand lyable to h 
the © Ax hong Nor dorh ns ſuch os hag 
Mermedling by one, out of all rheſe As. 
Xuſes, and evaſions, as would be 
UAdminiſtration, make onean Ex- 
Mor by wrong. If one doe bur 
lkean horſe of the Deceaſed , and 
Jehim in his Houſe or Stable , this 
Makes him not an Fxecutor , faith beg 
ſin a Juſtice 3 SG of like As or 11-H.5.28: 
Uermedlings, as he that delivers to 
lie wife of the deceaſed her apparrell, 
Tleaſt if it be no more then is conve= 
"entto her degree. But if ſhetake, 13.H.6-21- 
"7 2nother deliver more then fach 1; Eliz, Dy. 
ner, ſhe or he becomes an Execu- 166. 
S ror 
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cutor by wrong: But now let us com” 
co adifference,where rhere is a right 
full Executor, and a will by him prc 
ved, or adminiſtration committed;fo! 
there ſuch light a&s er intermedling: 
{hall nor make one an Ex<curtor , Þ) 
wrong , as where there is no orher 0 
17 37. Eliz, by right to be ſued. As if one take good 
_— Juſt. It wrongfully from ſuch a right Execu 
FI_ Ch ror or adminiſtrator ; This ( rhoug! 
theproperty < convert them to his own uſe)make 
out of theexe- him not an Executor by wrong , but : 
cutor, he is be- treſpafſor ro the righrfull Executo 
concatexccu gr Adminiſtrator , who even for thel 


Pf nie». 5 goods,once Aﬀſers in his hands,ſtand 


aliencdby Iyable to ſuits of creditors , they be 
fraud, he who ing neither lawfully evicted, 0 
takes themafter rightly adminiſtred : Bat in caſe the 
the executors had been no Executor at that tink, 9 


þ 08 og el ; at LI006S 
orb... no Will proved nor A dminiltratio 


wrong, commirted, then ſach taking of! 
L.5.E.4.72.. deceaſeds goods jno a ſtrange Nan 
Tr. 2, Jac.in had made an Executorſhip by wrolls 
_—_ + Andrhus was the difference lately 7© 
$195-33>© ſolved , asis reporced by the 197 
C: 90ke, itn the caſe berween Reade al 
Carter in the Common Plees. 
Yet this further difference V* 
thereheld, viz. rhar alchough w_ 
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tan Executor or Adminiſtrator by 
tght, yer ifa ſtranger take upon him 
receive debrs and make acquit- 
ances, or to pay debts claiming 
O be an Executor, he is ſucable as 
nExecutor by this AQ: and fo alfo 
the lace Queens time was held by ;p:p.156.b. 
lx Juſtices, as rouching the receipt of 
febts and making acquirtances, but 
tie book mentions not whether any 
Nher Executor then were , or not. 
but in the point of bare payment of 
&bts, Frowick makes another diffe- 
rice, vzz, If a ſtranger do wirh his 
Wn money pay the debrs of a friend 
Eceaſe?, and not with the debtors: 
This is but an a& of charity, and 
Mkes him not an Execut®. by wrong ; 
Merwiſe., if with the debtors mo- 
ley: Yet to this another difference 
mult be added, viz. that if he thus H.20.7. 5- 
Pyng with his own money, bave ta- 
into his own hands goods ef rhe 
aſed,; then is his payment preſu- 

« a3by or out of the value of theſe 
290ds, and ſo makeshim an Execu- 
Or by wrong. 'Contrarily, if he have 
0 ſuch goods in his hands. Andin 
% point of intermedling with and 


S 2 diſpo- 


— 
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diſpoſing of the reſtators goods where 
another Executor 1s ; this further dif 
ference 1s tobe added or underſtood, 
viz, That where the goods fo taken 
never came aCtually to the Executors 
hands, but were ina remote place, 
there rhis taker becomes Executor. 
For,as it were miſchievous to the Ex- 
ecutor if he ſhould by a poſſeſſion in 
law caſt upon him ſtand chargeable 
with rheſe goods in remote places 
purloyned as aſſets in his hands; fo 
were itas miſchievous to creditors, if 
neither Executor by right, nor this 
ſtranger as an Executor by wrong; 
ſhould ſtand lyable to creditors for 
them, Tris erue that the right Exe- 
cutor may ſue and recover damages 
for them, and rhat ſo recovered ſhall 
be Aſſers ; but the Creditor bathn0 
means atthe Common law to inforce 
him to ſue, and perhaps ir may be? 
cold ſuir. And with theſe addirions 
I chink that lare reſolved difference 
may ſtand firm and ſound, Yet 
former times without ſuch difference 
the raking only and poſſeſſion of the 
goods of the deceaſed, was beld to 


create an Executorſhip by wrongs ** 
P Dy Fella 
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8:lknap aid inthe time of King Edw, 

3 and efpecially if the a& were ſych 

3 removed the property out of the 

phe Executor , as Juſtice Ferrar 50 Fd. 3 f.9- 
the late Queens time ſaid, Teſte mee- 

lhſo, TY.3- Elix- 


How and by what name ſuit ſpall be 
againſt ſuch, and 
the like. 


if Ovcking the ſecond point, viz, 

in what manner ſuic ſhall be a- » pg, 
fanſt ſuch : Firſt ingenerall, thisu- 

lurping Executor is not infuictober.,. E.4. 72. 


inguiſhed by name from the right C0-1ib.5.39. 
Executor, but to ſue generally by rhe 3! & 33.0. 
lame of Executor of the laſtWill and ** He6,8. 
Teltament of the defun&&, and then if thx; 
p 0. Lib. Itr. 

ewill deny himſelf foro be, he mult , ,, bur 

lead, thathe neither is execuror, nor in the y rd ry 
? : . in the verdict, 
ith adminiſtred as Executor : Then heis alled 

*Plaintiffe muſt prove that he harh Fxccntor , De 
Uminiſtred in ſome ſuch or the lice*7” PIE 
br as aforefaid. And itha;hbeen 4 H.6-45,46 

vers times held , that where there 18 2x 1.6,8,19. 
| ripht Executor , and yet another 9 E.4 14:15. 

thadminiſter by wrong, it is at the 7 2-P-CCM 
e&ion of Creditors either to ſue 4 y Nel 

| D 3 them Fo 
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them joyntly together , or oneor 
both of then ſeverally and by himſelf, 
Bur if where adminiſtration is con 
mitted, another alſo adminiſters by 
wrong , theſe cannot be ſued roge- | 
ther as adminiſtrators ; for though 
one may be an executor by uſurpation 
or wrong, yet none can come to be 
an adminiſtrator by wrong , finceno 
other but fuch as receiveth rhat power 
from the Ordinary can ſo be ; rhere- 
fore in that caſe there is aneceſſiry of 
ſaing him apart and by himſelfe (who 
ſo uſurpeth adminiſtration ) by the 
name of an Executor. So if A, ad- 
nuniſter the goods of B.not being Ex* 
ecutor nor adminiſtrator, and after 
his fuch coing and difpoſing of 
the goods he obraineth Adminiſtrati- 
on of the goods of B. bur the goods 
[ctr or comming to his hands ſince che 
Adminiſtration commitred,fuffice not 
without the other debts received or 
releaſed, or goods fold before, to ii 
tisfie creditors. Now ifany fue Ab) 
the name of adminiſtrator, he hal 

have no further reliefe then accord- 
ing ro the value orextent of the go095 


leftin or come into his hands DO 
aamt* 
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Adminiſtration committed, and if 
thoſe be fully Adminiltred, hee ſhall 
zrnothing. If rhey remaine unad- 
niniſtred , but amount nor fully ro 
his deb, he muſt want ſo much of fa- 

Witation. Andifhe will be releeved 
or artisfied our of the goods before di» * | 
poſed of, he.muſt ſue A. as Executor 21 H.68. If 
ofB : and fo wasit ruled and refolved *e Admini- 
05 Gawdy and Suit , Juſtices in the vanoe ds; A 
Kings Bench, in the late Dneens time, fore the ſuit . 
Viz, Ty, 30-E Iiz.. And if this now ad- began, the wrir 
miniſirator will plead in abatement of ſhall abare,elſc 
this Aﬀion, thar adminiſtration was non was of 
Onitted to him, and demand judge- is 3 rpg 
Tent, if ſit. ſhall be againſt him, as 
Execuror, Then the Plaintifte muſt 
this replication, as I taker, fer 
borch the ſpeciall marter,viz. how che 
Defendant did Adminiſter before 
\dminiſtration ro him committed. 

utifone ro whom Adminiſtration 1s 

OnMmitted , doedevaſt, and this ad- 
mniftration is by ſuite repealed, be- 
uſe he was nor- the nexr of kinne, 
nd Adminiſtration 1s committed ro 
Uther; now a Creditor , who 
Vould be relieved our of, the goods 
Waſted, muſt ſue that firſt as Admini- 


S 4 {trator, 


3 Pomt. 
How farre lj- 
able to Cre. 
ditors. 


Yet hee muſt 
Jooke to his 
plea, elſe by it 
he may draw 
all ſugd for,up* 
on himfelfe,as 
it he denie his 
being Execue 
tor or Admn 
mitreator. 
Co.lab. Inti.144, 
T145., Plusde 
Pge 
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firator, and not as Executor of hit 
owne wrong,ſaid Pophams Chiefe Ju- 
ſtice,for he did righttully Adminiſter 
for that time, 

As for the third, viz. how farre 
this Executor o! his owne wrong, be- 
comes lyable and obnoxious to ſuite; 
conſider we theſe things; Firſt, hee 
becomes ſubje& both to the ACtion 
of the Executor , who hath right to 
the goods wrongfully intermedled 
withall by him, though it were be 
fore proving of the Will, and alſo 
tothe Aﬀtion of the Crediror , who 
bath right to the fatisfakion of his 
debt. Secondly, as touching ithe 


. meaſure how farre hee is ingaged, 


doubrlefle he isnor by his wrongful! 
Adminiftring become chargeable 
wich the whole account of the Teſta- 
tors debts, but only fo farre, and 
with ſo much thereof, as rhe goods 
which he ſo wrongfully Adminiſtred 
amount unto , and this ſeems ro Me 
proved by the caſe in the time of Es: 
the Third , where the inqueſt found 
not onely the Admimiſtring 0! 
intermedling by the Executor 


wrongfully,” but found alſo by «i 
real 
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rection of the Court ( as itſeemeth ) 
whatthe value was of the Goods fo 
rrongfally Adminiſtred , which had 

not been materiall , it the Admini- 
ring ofa peny had made one as farre 
chargeable as the Adniiniſtring of a 
pound. Befides, if it beſo, that a 
rehcfull Executor waſting goods of 
theTeſtator, to the value of twenty 
pounds, ſhall be no further charged 

an that value; then doubtleſſe fo 
(ball ir be alſo in this caſe, for both 

be wrongfull Adminiſtrators: only 
thsdifference there is between them, 

that in one caſe the Adminiſtration is 

by a wrong Perfon, and in the other __ 
cle in a wrong manner. Nay , the woah: phe. 
Lord Dyer doth nor ſtick to call him, *#*'** 
Who Adminiſtreth wrongfully , or in 
undue manner, expreſly an Execu- 
lorby wrong, inthe caſe of Stokes a- 
eainſt Porter , though he were right 

ully Executor, becauſe hee did dif- 

Pole or execute wrongfully. 

As tothe fourth, viz. what Ads , p,;,z. 
"Me to him, or by him who is an Ex- wha Ads of 
<utor of his owne wrong, ſhall ſtand his of force. 

me and good, as done by, or to rhe 
ht Execuror, Suppote, firſt, m_ 
the 
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the deceaſed were indebted to him 
twenty pounds, who thus uſurperh 
Executorſhip, whether may he pay 
himfclfe or not ? And this point was 
in debate inthe Kings Bench between 
Conlter and one Ireland, Executor of 
Hint , whereit was ſtrongly objett- 
ed, that notwithſtanding the right- 
full Executor or Adminiſtrator might 
puniſh him, and recover againſt him 
for the goods which he Adminiſtreth; 
yet another Crediror ſuing him as 
Executor generally , and fo affirming 
him robe ( for there is no ſpeciall 
forme of Writ or Declaration to di- 
ſRinguiſh an Execuror by wrong 
from arightfall Executor ) he ftands 
as againſt himin the ſtare of a rightful! 
Executor, and therefore may firit 
pay himfſelfe before hee pay orhers; 
and of that minde ar the firſt were 
Fermer and Gardy , Juſtices, yet did 
they admir that this payment ſhoul 

not ſtand good , as againſt the right- 
full Execuror or Adminiſtrator, And 
TPopham and-Clinche held ſtrong) 
that neither ſhould ir Rand good # 
gainſt other Creditors, for thene ec 


ry man would ruſh upon the TROO 
| tor 


ay EXECUTOR. 


tors goods, and be his owne carver in 
payment : And whercas ic was faid at 
file barre, that the Lord Anderſon up- 
0 an evidence at Gnz!/d-Hal{,had ru- 
dir otherwiſe, Pophams ar another 
lay of debate of the ſaid caſe , related 
that the Lord Anderſon did denie that 
ever ſoruled, or was of that opi- 
Mon; and farther informed, that borh 
teand Juſtice Walnefly, Periam and 
Carke, Barons, did agree with Pop- 
bmand Clinche in opinion. Afrer 
Mich, Juſtice G2rdy, as alſo Fenner, 
[1 miſtake not, changing their opi- 
Mong, and concurring wirh the reſt, 


Judgement was given accordingly. In 
tMedebate of this caſe, queſtion was 
Made, iffuch an Executor by wrong 
Py a debt to another Creditor by 
Pecialry,wherher this {hall nor ſtand 
me and good, fince he ſtands lyable 
Creditors fo farre as the goods by 


j 


Im Adminiſired doe amount, and ir 


#48 agreed by the better opinion, at 


at charrhis ſhould Rand firme and 

890d, ſo as ifthe payment were our 

his owne goods, hee might retaine 

vhimſlfe in liew thereof,fo much of 

e2oods of rhe Teſtator, for m ” 
ot 
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doth nor, as in the other cafe, advar- 
rage himſelte by his owne wrong. Yet 
chat opinion allowing this payment 
cocreditors, muſt,as IT thinke , be un- 
derſtood with  rhis difference , vis. 
that this payment ſhall land as a: 
gainſt orher Creditors, bur not as 4-M 
gainſt the right Execuror or Admini- 
ſtracor, for then any ſtranger might u- 
ſurpe the Office of Executor, and 
take from him that libertie and eleRt- 
on to preferre which Creditor he will 
in firſt payment; yea, might rake fron 
him the Executors power,to pay hin-W 
ſelfe before others, in caſe there were 
debtdue to him, which were very ut 
reaſcnable. 


Of addition and alteration by the 
ſtatute 43. Elizabeth, 
cap .$, 


\ \Y Ee having conſidered what 


the Common Law 15 , af 


willerh in the premiſes : Let us now 
ſce whar alteration or addition a [at® 
ſtatute hath made, In the laſt Parli?- 
ment of the lare Queene Elizabeth, 


confideration being had of ſabtill yl 
tin 


OO — 


_W—— —  ——— —— 
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Inginto mens hands goods of an in- 
eſtate by deed of gift, or Letter of 
turney, from one of ſmall, or noa- 
ility, ro whom ſuch ſubtill contri- 
et hath procured Adminiſtration co 
&committed , and ſo himſelfe would 
and free from the ſuite of Creditors, 
Adminiſtrator himſelfe eicher nor 
King tro be found , or not being of 
Uy value to ſatisfie Creditors. It 
Fastherefore enated, That every 
xrlon,, receiving or baving any 
$00ds or debts of awy inteftate , or 
Releaſe or Diſcharge of any debt 
t duty belonging to him upon any 
ad as aforeſaid , or without conſt- 
ration of or neerethe value ( except 
nfatisfaCtion of ſome Juſt , and prin- 
pall debr, to rhe value of the goods 
debts due from the inteſtate ) ſhall 
charged as Executor of his owne 
"tong, fo farre as the value of rhoſe 
6900s, and debts aniount ; deduCting 
{ Principall juſt debrs ro him due, 
dll payments by him made,which 
i lawful Executor ought to have 
pad, Here haue wee a touch of all 
h parts precedent, orat leaſt three of 
Nt. 


I, Wee 
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1. Wee have firſt anew Executo!i 
by wrong , though intermedling un 
derthe ritle of an Adminiſtrator. 

2. Wehavea limit of the charge 
by him incurred furable to our for 
mer expreſſion, 

3+ Laſtly, wee have to him an al 
lowance of debrs owing to himlelte 
or duly paid to others, which is more 
than we have conceivedallowable tc 
another Executor by wrong. 


CHAP. XV. 


Of Plexs by Executors , aud which bt 
beſt, which moſt prejudicial 


to them. 


of judgement, 10M* 


another, ſome drawing more 10 
an 


an EXECUTOR. adp \; 


Yd burchen upon ſExecutors then 0- 
thers : Let us conſider of the diffe- 
rences, ſo as light may betakento 

Mchooſe the ſafeſt or fitteſt for cach 
ale, 
If an Executor doe utterly eſtrange 


timſelfe from the Exccutorſhip ; fay- Plea, denying 
M"gthat he was never Executor nor yo Executot- 
Meier Adminiſtred as Executor ( for \ 6.10/20. 

thatmuſt be added ) then if iflne bee <a 


B7o. 63. 


aken upon this plea, and it be found 2 E. 4. f4.r.9. 
%lnſt him, the plaintiffes ſhall have H#-7-1 5- 
judgement to recover not dammages 
mely , bur even thedebr it ſelfe out 
the proper goods of the Executor, 
f none of the Teſtators can be found 7;1. 1arr.322. 
0 atisfie ir. And this ſhall be chus, 333-3 3.H-6 
not onely where it is found that the 33-34: 
dndant was made Executor by rhe 
Will, and proved it, and fo could = 
'tchooſe, bur know it; but even 
lo where he had never proved the 
Will wherof he was made Executor, 
Wrever adminiſtred by vertue there- 
: yea thou gh he did before the Ors 
Unary refuſe to bee Executor of this 
11, or to intermeddle with the exe- 
Uion thereof ; yet if any other na- 
wd Execuror with him did prove the 


Will 


288 The Office of 


Will, or didnotrefuſe to be Execu- 
tor, Tetfach other refuſer rake heed 
of pleading thar plea. For truthis 
againſt the firſt parr of his plea, viz. 
that he never was Executor ; and © 
the verdi& which muſt be weritatk 
— dium , muſt needs paſſe againſt him, i: 
and make his own goods liable as well Wi 
to debt as dammages. Whar if no0-i 
ther were made Executor but this on- Wc 
ly who refuſed before rhe Ordinary i 
. , may he ſafely plead thathenever was 
2 ns ic Executor? I think nor,tince he ſo wasWi: 
Tetatorwas Executor before his refuſall , tharbei 
dead. might have releaſed all debrs dueto 
the Teſtator , and given away all 1s 
goods, therefore T think he muſt pl ead 
ſpecially ſhewing his refuſall, and 
nor generally deny his being Exc 
P 9 cutor, | 
Nay admit he never was ne _ 
.-1.: 4:4, Med, made or intended to be made By 
way 4 inp "Executor , yer having pleaded this 
otherwiſe yet Plea,thar he never was Execuror nor 
fee that ſpecial- adminiſtred as Execurtor , if ic {ball 
ly pleaded Co. be found by verdi& that he did Adn- 
Tib.Intr,148.4* niſter or intermeddle asExecutor,ti* if 
fame blow or. burthen falle:h vp" 


hum, for then the latter part w 


Pleais found untrue, yea rhe whol® 
upon the marter, for by his Admin” 
iring he became an Execurtor of his 
Wwne wrong', and rhe deniall of this 
fxecurorſhip by wrong or uſurpati- 
ſhall be as penall ro him, as the dee | 
Mall of a righrfull Execucorſhip. The $ co. Lb. 
xe Law where the Exccuror pleades = 7. Judgm, 
releaſe made ro himſelf, or a pay- * ——— 
Mntot rhe debr, or other perfor- wy Cartets 
Wnce of the condition made by hin cafe,; ©. 
le Nay, I finde inthis Jarter caſe, © .. 
& judgement entred generally a- 
nl che Defendant, as againlt ano= 
&«&,tor his owne debr, nor being 
Secutor. Andthe reaſon why the Co. Lib. Intr- 
makes theſe ſo penall to an Exe 29-4 not firſt 
or,is, becauſe his Plea is not onl de bonus tollA- 
lf Z _ foris fa, BC. 
(:, but the falſlhood thereof was ce 21; r 1.2.) 
Pp bull, ſince it muſt of neceſficie be theſerexfons 
Wine to himfelfe to be ſo. And forttusdift. 
ly, for thar all theſe Pleas , if they 
proved true, had been perperu- 
- #arres ar leaft againſt rhe De» 
Want; the firſt indeed had nor 
* \ Barre againſt another bcing in 
th Executor or Adminiſtraror, 
the Execuror had pleaded a re- 
"made ro his Teſtaror , finding, 
1 fuch 


33 H-6.23,24- 
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So of other fuch an one _—_ his writings 
Fr orged, or never 
19.187-133-4 both ſealed and delivered by th: 


periorm. Co. which yet was either 


6E.4.1.7.E.4. Plaintiffe as his Deed, or if he pleac 
8, Se2 Bro.Ex- payment made by his Teftator , nei 
CON. ther of theſe Pleas found againſt hin 
ly reported 34. {hall cauſe the judgement to faſtet 
H.6-22, 23.is UPON his own goods z ſo if he denie: 
erreneous, as The Bond or Bill, whereupon the ſul 
was delcryed is grounded, to be the teſtators Decc 


7 Mo op For m all rhefe cafes rhe truth bell 


Recordbeins 29t knowne to him, he might honelt 
net fo as the * 1y and reaſonably conceive it ro be? 
Booke faith he did plead. But what if he plea 
the judgement Fully adminiſtred, and this be foun 
Fe againſt him, which refted in his ow 
knowledge; ſhall not this falſe Plc 
expoſe his own goods in defeR of 
Teſtarors, tothe farisfaftion of th 
debr ? no, it ſhall not; for thar thous 
this were afalſe plea, and that with 
his own knowledge, yet was 1t00T 


perpetuall barre: for it it had bec 


{o found as was pleaded 5 yer a - 
comming after ro the hand of the * 
Xecutor , the Plainriffe ſhould the 


have reliefe and ſarisfation Out WW, 


{ 
theſe ſince accrued affers. If any 


how aſfers nay after come. Þ! q 
| ol 


ſ 
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8 g1chim cwo or three inſtances, Firſt, 
of may be by recovery of debrs before 
M "ihholden, or of damages for goods 
ken away, or by voluntary payment 
02 debr nor before due, for that the 
ume of pay ment was not come. Se- 
Condly , if the Teſtacor having a 
ki: for twenty yeers, diddemiſe the 
ame to 7, S. for the whole terme ,, if 
tel long ſhould live, if he were a- 
win time of the former verdi&, bur 
mw is dead, the terme continuing, 
Wisis now Afers,, which before was 
Wt, whilſt it was bur a poſltbilicie of 
iterme. Other inſtances might be 
en, bur theſe may ſuffice, If the | 
&cutor pleaded , that the Teſtator TITS | 
v%d bound in ſuch a Statute,or that fr = 
lire was ſuch a judgement againſt indo, were by 
mat debr ro the King , beyond rhe non ſum infory.. 
wfaftion whereof the goods would andno aver- 
reach : This is in effeR, a fully ad- Per =_ * 
Wiſtred, though ſpeciall, and not _—_— 7 
Mall, andthe Law is alike'( as I ;, rb. a. 
NXit) in all theſe caſes, asto the not 152. 
Wing of the Executors goods ly- 11 H. 45. 
de But in all theſe cauſes, rhuugh Thetea cap.ad 


. ' fat. WAS aWate 
le debr {hall nor be adjudg<a npon at ralph F 


WM Exccutors owne goods, yer the Hammages 


Cm ym 


— - —O—— 
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damages ſhall , in default of the Exe- 


cutors goods to fatisfie them. Andy 
in theſe caſcs,it is not materiall whe] 


ther the judgement paſſed upon triall 
or denurrer. Nay if the Defendant 
Executor pleadno plea, but confeſſ: 
the ation generall , or be condem- 


ned by Non ſum informatw,the judge7 


ment is the ſame, viz. to record the 


debr only our of the Teſtators go0ds, 


and the dammages of che Execurtors 
goods in default of the Teſtators 
what if the Executor Defendant con 
feſſe that he have Aſſers to the valus 
of part of the debt, nor of the whole 


MA a © £3 © T' A597 OO qwWY A OO” 7 = 


am. 
= 


there,for ſo much as is confefſed 4} 


Plaintiffe may Pray , and have Judge 

ment prefently without dammage*: 

and may maintaine for the reſidue 0! 
But he may I Oe that the Defendant alſo = 
think forbe:re ets forthe reſt, and ſo goeto tri 
ſoto doe,and 35 appeares borh bythe Printed Book 
tothe judge- Of entries, and another Manulcrip' 
ment, tor part, which T have ; but whar if this tri 
hg when paſſe againſt che Plaintiffe ? ſhall hd 
comee hall FREn have an adirionall judgenc" 
have more. for dammapes, in reſpett of the fol 
Lib.Intracjion- mer? I thinke he ſhall have coſts 


folaz3. which commonly run, with or 10 the 
naBly 


— PIP an 
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name of dammages , but wichout a 
{ Writro enquire of dammages , none 
being found by Verdi&s, the Court 
doth not uſually ad judge dammages : #543 
ſet in the Book of entries I finde 65. 
5, dammages aſſeſſed by the Court, 
Upon a confeſſion in a Writ of Ratie- 
1b, parte bonorum againſt Execurtors, 
ad rhis hath much affinitie with rhe 
ion of debt. Yea, in the very ACi- 
in ofdebr, where the Furors for mil> 
Wage, after their departure from 
Us Barre, were fined, I finde that 
MW © Plaintiffe renouncing the afſeſ- 
"nt of damages by them madezand ,, 0 .. þ- ..- 
JW ying che Court to afſeſfe the fame, ,,.,,. 
was done accordingly, but this was Libytngr. 329.4: 
iſheciall caſe. | 
U _ Whereas we before ſhewed that an 
Licutor denying his Execurtorſhip, 
if ir befoundagainſ him, pay the 
®tof his owne goods for his fallc 
W'; This thereabour occurreth to 
added, viz. that that is only where 
M'* immediate Executorſhip of the 
Lfendane 5s denied. For if B. be 
WG Executor by A, and B. dying, 
Ukes C. his EXECULOr - now1f C,be 
© Efor the debt of A, as Executor 
T4. M 


——— 
— ——_ 
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of B, Executor of 4. and he deny 
that B. was Executor of A. which by 
conſequence, is a deniall of his being 
now Executor of A.yet if this fall out 
in tr7all againſt him,he ſhall nor inhis 
owne goods ſtand liable ro this debt; 
becaule it is poſſible that he might] 
not know to whom his Teſtator was 
Executor. Soit A. made B, C. and 
D. tit Executors, and E, is ſued as 
Executor of D. the ſurviving Execu 
tor of A. if E.deniethat D.his Teſti 
tor ſurvived B.and C, by conſequence 
whereof he denieth the truth,v:z.zhat 
the Executorfſhip of A.is devolved t0 
him, yet ſhall nor this found againil 
him, charge his owne goods, for hc 
might be ignorant of rhis point | 
fat, viz. Whether B. C. or D. li 
vedlongeſt. And here he denied 00 
11s own immediate Executorſhip,b 

a mediate or more remote Executor 
ſhip; and fo I think is the Law whe!9 
C. being ſued as Executor of B. Ex 
cutor of A. he pleades, that A. by 4 
latter Teſtament, made himſelfe Ex* 
cutor, which is found againſt him, 19 
as here he falſely pleaded, and pra 
:cnded himſelf ro be the immedialy 

| | EXEcuy 


pn —_ o — —— 


43» EXECUT OR- 


Executor of A. and fo denied the me- 
diate Executorſhip , viz. of B. to A. 
and of him to B. yet Yuzreof this, for 
why ſhould nor as well his falſe ma- 
king himfelfe an Execuror imme- 
date to the indebted Teſtator,charge 
his owne goods, as well as his falſe 
&:nying of that Executorſhip ; ſince 
both Pleas tend to the overthrow of 
the Plainriffes a&ion, and each equal- 
ly reſted in the Defendants know- 
ledge. Bur this difference is between 
tiem apparant, viz. that the deniall 
of Executorſhip, if erue, is an utter, 
and perpetuall Bar to the Plainriffe, 
3% apainſt him ſo pleading; bur rhe 
airming of an immediate Executor- 
ſhip, where he was ſued as Executor 
mediate, doth not fo, ifrrae, bur di- 
ets rhe Plaintiffe ro a better writ or 
tion, viz. againſt him as immediate 

Exccutor to the indebted Teſtator. 
Where wee have before touched 
upon the comming of Afſers futurely 
to Executors?, I thinke it not amiſfe 
0 conſider a Jitrle che forme and 
irame aſuall in Pleas of fally Admi- 
mſtred, which thus runne, viz. 2uod 

we impetr, + plene Adminiſtrauit omnia 1811-357 

4 4 bores 
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bona & catallas que fuerunt pred. $. 
temp. mort ſue , & mbil bab, de bonus 
Ec, 4145 frier, pred. S.temp. mortis,Gc. 
Thus tying his deniall upon the things 
7 1.4.34 B70. which wcre the Teſtarors at the time 
50-Tins | ru s of his death, What if then the Exe- 
nct good per , 
cur. becauſe <cUfor have dt the time of this Plea 
ſome may kaye pleaded goods which were nor the 
ſince accrued, Teſtators at his death, bur fince ac- 
crued as before is ſhewed, or perhaps 
a leaſe for years ſold by the Teltacor 
upon condition to be void, if five 
hundred pounds nor paid at fucha 
day , which happcning after the Te- 
ſtators death and default made, the 
terme returneth ; Or it the Executor 
by a Wrir of error reverſe a judge- 
ment given againſt his Teſtator for 
two hundred pounds , andfo isreſto- 
red thereumto ? May the Plainriffc 
naw reply generally that he hath 
alſets which were the Teſtarors ar rhe 
time of his death? How canthe Jury 
ſo tind,when rhe truth is not ſo? Sure- 
ly this ca'eis not common, nor canl 
thew a preſident of a ſpeciall plea 
therein. But inreaſon me thinks 1t 
ſhould be ſpecially and nor general)y 
pleaded and ferforth iti the replicatt 
WY = 


mmm 
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on, And in caſe where one ſned 
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asexecutor denyerh thar he was ever 


Executor or Aiminiſtred as Execur- 
tor!, T; finde fomerunes the replr 
cation generall rhat he did Admini- 
ſer, wirhour ſhewing wherin or how: 


Lib. Int#ac 322 
ab. but a place 
muſt be ſhew'd 
So 21 H.6. 19, 


and fornertimes ſpeciall, ſhewing what 40.20.52, 


thing was Adminiſtred and where. 
Here note , that the Executor De- 


kndanr denying(as he muſt\rworhings 
vz,Firſt,;thathe never was Executor, 


Secondly, That henever Adnuniftred 
as Execuror,thePIaintiffe in his repli- 
cation 15 ryed to maintaine , bur the 
one of them as the truth of the caſe 1s; 
that is, ifin truth the Defendant were 
mde Execuror , bur never did Ad- 
miniſter, now it mulſt be replyed rhat 
te was made Executor ar ſuch a place, 
vithour ſpeaking any thing of his 
Adminiſtring, Qu the other {ide if 
be did Adminiſter, but were not made 
Executor, then only the adminiſtring 


Is to be replyed ; bur if it ſhall be So done Co. bb. 
tound that the defendant had admini- 7,47. 1 44. b. 


tration to him committed and fo ad- 
mniſtred by verrue thereof, then is 
the verdi&& ro paſſe for the defendant, 
or thisis no adminiſtring as Execu- 


tor, 


tor,and upon a generall denyall there- 
of rhis may be given in evidence, as 
the Lord Dyer reports to have been re- 


2Mich.13.-xc I 4 folved. Bur if the Plaintiffe doe ir 


E!{i3.Dy, 305- 


Lib.antr.3 32.0: 
TY,37.Elite 


his replication maintaine both the 
points,(hall this make his\plea double? 
Me thinks it ſhould , yetT findeitfo 
replyed, and noexeception taken for 
the doublenefſe. Tr. 17. H. 8: 
Rot. 23. 
A ſole woman being Execator ma- 
keth a deed of gift of the Teſtators 
goods in truſt , bur continueth pol- 
ſellion of them and marrierh 7.8. who 
alſo haih poſſeſſion of the Goods, and 
nan action of debt by a creditor fully 
adminiſtredis pleaded : now upone- 
vidence the verdict ſhall paſſe for the 
Plaintiffe; for this alienation being 
fraudulent was void as to all cred!- 
tors, and fo as tothe Plaintiffe the 
goodscominued the Teſtators,and (0 | 
aflcrs in the defendants hands , as wa* 
held inthe Kings Bench. Tf fully ad- | 
miniſtred be pleaded where the de- | 
fendant hath afſers for parc but n0t | 
ſufficient for all , and fois it found, | 
yer ſhall not Judgement be given for | 
the whole , but for part prefnty 
Will) & 
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with a further award , that when 

more fhall come to the Executors 

hand , the Plaintiffe ſhall then have | 
further judgement for the reſt, ſo ag Y< Finch. a: 
thar falſe plea doth himno prejudice, . {2008 

but makes him in as good ſtate, the oo 4 


: 7%.that UC2C- 
charges of triall all excepted, as it he mn rears ot 


bad confefſed himſelfe ro have parrt. ofthe whole, 
And I thinke the plaintiffe upon that but 5-94 
confeſſion of part may pray the like 227, f9r io 


. s nan” A much,Se a Sci. 
judgement without maintaining that fac. forthe reſt 
the Defendant hath ſufficient for the hen more aſ- 


reſt; for if that be nor true » why fets- 
ſhould hee be pur to the charge of a 
tryall by Jury : yea Sir Ear. Cooke at 
the Barre Tr.36. Ez. ſaid,that where 
tully adminiſtred is pleaded , rhe 
Plaintiffe is not tyed to mainraine the 
contrary , but may preſently pray and 
ave judgement to recover it, when 
alſers ſhall futurely come to the De« gee £0,116. 8. 
tendants hands , which was denyed 1 24- 
dy ſome; buttruly me thinks the law 
ſhould be ahe ſaid, as well as in the 
lormer caſe, where for the part which 
the Defendant had nor aſſets to pay, it 
was done upon verdif fo finding. 

ut there, as T conceive, 1 was not a 
preſenc judgement, bur an award that 


he 
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hbeſhould have judgement futurely;fo 

as after when aflers come to the defen- 

dants hands,the Plain:iffe muſt have a 

. Scire faciar againſt the defendant, to 

ſhewcauſe,nort why heſhould not have 

execution, but why he ſhould not have 

judgement, as I rake 'it 5 yea where it 

is foundfor the defendant, thar he 

bath fully adminiſtred, yet was itheld 

by all the Juſtices , 33. Hen 6,23, 24 

and by Priſot 34. Hen. 6, 24. that 

when aſſets after come to his hands, 

the Plaintiffe ſhall have a Score faciss 

to have ſatisf:&jon out of them, but 

there Airkbham, Telverton, and For- 

teſcu , were of the contrary opinion , 

and ſo was the whole Court , 4 Hen 

6.7. 4: and it ſtands with great re- 

ſon, thar where upon a: verdi& ful- 

ly fonnd againſt the Plaintiffe, 

judgement is given quod nibil capiai 
per breve, there he cannot have any | 
So19 2.6f.3z7 Wit to execute the judgement for | 
8.E.4 f-24. See him, but is put to a new a&tion ot | 
judgement fo + debt, yet where itis found that the | 
a_ C6.59. Defendant hath affers for part of the 
Zatr. X5T'D» Joby » bur nor ſafficient for the whole, | 
there it is very congruous that the | 


Plaintiffe have preſently a 
OI | 


an, EXECUTOR. 


for part, and afcer when more com- 
"ll , then by Scire facia againſtthe 

defendant obraine Judgement & exe- 

cutio forthe reſt;for here both verdi& 

and judgement were for the Plaintifte 

againſt the Defendant , whoſe plea, 

that he had no goods, was falſe, and ſo go 7 E.4f's. 
found by the Jury. And this difference 

was ſtrongly avowed by Serjeant 

Hanham Mich, 33, 34.Eliz.and after 

approved by Fenner Faſt.z6,E/iz.none 
contradicting it, yet a booke was ci- 

ted that the plaintifte recovering fo 

much as was found found in the Exe- 7, ;; 21 1.6. 
ators hands ſhould: be amerced for o, ,1. 


the refidue , which Popham Chiefe 
juſtice denyed tobe law. 


Ware judgement ſhall be againſt the 
Eecutors own goods, though no 
plea of the Defendant nor vaſtation 
ave ſo eccaſion , and of the ſeveral 
manners of judgement in ſeverdi/ 
caſes, 


F Ow by waſting, called 
by us commonly , 4 
Devaſtavit , an Exe- 
curor - may draw 
down the Execution 
upon his own goods, 
hath formerly beene handled f.- dil- 
courled of, as "If whar kinde of pleas 
doe make the Executors own goods 
lIyable ro the debt, and what not. 
x ow let us ſee _——_ without miFad- 
miniftring or miſE-pleading , yer the 
nature. of the ation ſhall lay the 
whole debt or thing recovered on 
gh 
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the Executors own goods. And this 
we {hall inde in ſome tew caſes, firit, 
Where an Executor is fued forrent 
behinde afrer his Teſtators death , up- 
on z leaſe for yeers, madeto ihe Te- 
actor , and by him lefc ro his Execu= 
tor, Kere it ſhall be adjudged and 
kvied upon his own goods, for that 
{0 much of the profits as the rent a- 
mounted to, ſhall be accoumed as his 
Wn goods , and nor his Teſtators , 
therefore is he ro be ſned as well in 
the debet as the detenet, where in orher 
aſeshe is not , bur in the detzret onely 
ding ſued as Executor. So if any 
thing delivered to, or detained by his 
Teſtaror come to his hands,and he ſtill 
dtaines the ſame after the demand, 
"nd be thereupon ſued in an ation of 
&tinue ; for rhis is his owna&: nor 
n this caſe need ne tobe named as ex- 
<ator, for he ſhall not anſwer dama=- 
?es for his teſtarors detaining.So if he 
illumero pay a debt of his Teſtators 
2ving affers, and be {ned upon this 
aſmpt, the which debr isto be reco=- 
*rredin dammages, and that upon, 
our of the Executors owne goods, 
}t is chis aCtion,and the aſlumprion, 

which 
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which is the grourid thereof, found- 
ed inthe Executorſhip, and hishaving 
Aſs; for ifeither hee had not beene 
Executor , or if hee hadnor Aſſets at 
the rime of the promiſe, it had been 
mudum pattuem , and would nor have 
bound him, nor given good cauſe of 
5: Marie fot, fuir. Nay to goe further , in the calc 
182, of aſſumption by the Teftator, and 
fuite againſt the Executor,thereupon 
we findethe judgement in M', Plow- 
#ns Commentary given againſt the 
Execuror generally, as if he had not 
Reade and Nor- been 2n Executor, not fixing itupo! 
woods caſe, the Teftators goods, yet there the ve- 
ry debt it (elfe is included in the dam- 
Co.(;b-Intrfo-x, mages, Bur contrarily was itafrer, 10 
2. the ſeventh yeere of the late King, 
272, judgement given , that as well 
the dammages, as the coſts ſhould be 
levied of the Teſtators goods, if 10 
much in value of them were in the 
Defendants hands ; and if not, th 
rhe coſtsonly ofthe gooJs of the Ex- 
ecuror. And this ſurely is the righteT 
and more juſt way, for there 1s 19 
reaſon,that upon a promiſe, more the! 
upon a bond, rhe law ſhoald caſt rhe 


whole debrupon the back and ſtate a 
he 
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the Executor, But perhaps the two 
Judgements may be rehonciled thus, 
te lacter was given upon: a verdict, 
wn aſſumpſit being the: iflue , and 
there the Jury affeſſed dammages in 
ertain , 94%, two hundred fifty three 
pounds with the coſts. So.as here the 
udgement was compleate and full, 
V2, to recover the ſaid fumme, bur 
nthe orher cafe the judgement was 
hd upon a demurrer , fo as the dam» 
Mages not being known , it was ge= 
dfrally chat the plaintiffe ſhould re» 
Wer his danamages againſt the De- 
endanr. Sed quza neſcitur que dams 
Mm, &c. becauſe it appeareth not to: 
Court what the dammages were, 
lierefore a Writ was awarded to 
INure of dammages , upon the re- 
um whereof, executed, the judge». 
ant was fully and compleatly to be. 
given of a ſurname in certaine, which 
ond Judgement it appeares not by. 
ebooke in what manner it was en- 
ted, and therefore might perhaps 
*then agreeable with the other. And: 
And char the ſaid firſt judgement be- 
Tedamages inquired of, 18 Nova ple=- 
Wand full judgementtbutanaward 
Y Of: 


of judgement hath been divers times 

reſolved, and that therefore any de- 

_feft and inſufficiency in the declara- 

Tr. 30. Eliz, tion may be ſhewed time enough after 
CAE yk; the firſt , and before the ſecond judge- 
Ow ment. Yea if the plaintiffe dye before 
theſecond judgement,though after the 

firſt, the ation fallech tothe ground: 

So it the defendant die: otherwiſeo 

death after full judgement. Bur th1s 
notwirhſtanding , and howſoever it 

there were done upon the ſecond 

judgement, me thinks it were righter 

and fitrer that the firſt Judgement 

ſhould exprefle that the dammages 

. ſhould be had and levied our of the 

Teſtators goods, for whom and 10 

whoſe right the Executor is fed. 

Another cafe there is whereinthe 
So fot rent be. Jadgement muſt be, as irc ſeemes,- 
hinde fince the gainſt the Executors ewn goods, 91% 
teſtators dcath, jn an a&ion of covenant for a breach 
gs a & = 31+ of covenant ſince the Teſtarors death; 
the debet as for {Or fo was it held both by all the 
his own debt. Judges of Common Pleas, excepr 
M.14,& 15. the Lord Dyer, and by the Prenor?- 
Ell: ries in the late Queens time, where th6 
caſe was: of an houſe upon the leal 


negligently burned in the Executor® 
e1me 
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time, for which dammages only were 
tobe recovered. And. ſometimes 
where the Exccutor himſfelfe is- ſo ro 
tare the burthen , I finde the judge- £ib-7ntr. 329 a 
ment entred thatthe ſimme recovered = * Pe 7e oy 
all be levied of the lands and g00ds © (8s 0+ 
the Executor. L 
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CHAP, XVIL. 


Of Women Covert, Executors. 


XZ Herc being two kind 
of perſons who have 
ſome diſabiliry up- 
on them, viz. Fems 
me COVETrisS Or Mare 
ried women and in- 


$, Orapart from 0- 
ycrnor Joyning them rogether 


, but each by himuſzlfe {cpa- 
{ A Y, | 


V > Firſt. 
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Firſt therefore of Femme Coverts, 


touching whom we will conſider 
theſe three things. 


Firſt , whether they may. make Wii 
and. Executors, with or without 
their bnsbands aſſent, and bmw, 

whereof, and in what caſes. 

Secondly , whether they may be mai: 
Execntors without:their busbands 
aſſent, or how their basbands ma} 
binder it. 

Thirdly, what a&s in execution of tit 
Exzcutorſhip they may doe withowt 
thesr busbands , or their burband! 
without them, 


Woman married, or fexme CO 
vert, we know is Sub poteſtal 
virt, Cui in vita contradicere non poteſi, 
as ſajth the Writ given by the Law £c 
the Wife for the recovery of her [ans 
after her husbands dearh, being alice 
ned by him. Thercfore it is that 
Sola & ſecreta Judges, when a woman is ro acknow4 
examinata, ledge a fine of any Land, doe cxamnq 
her apart from her husband , to knoW 
whether ſhee be willing , or comer} 


doe jt by the compulſion of by , : 
, = 
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band : Icis therefore hard for her to 


4 > 5g b 
have freedome of will. and confe- L_ RS 


quently freedome to make a Will. properly good- 
Belides , all her moveables or goods 
perſonall , which ſhe hadar the time 
of her marriage, otherwiſe than as ex- 
ecutrix or adminiſtrarrix, are by rhe 
Law totally deveſted our ofher , and 
ſ{zcled tn the husbandas fully 7þ/6 fatto 
upon the very marriage, as any other 
thar were his own. before : Of theſe 
therefore ſhe can make no diſpoſition, 
nd more than of other her husbands 
goods: - Bur incaſe ſhe doe by Will 
dequeath them, alchough the Will - ; 
and pift be void, yerifthe husband , 5 Ed.z. Fitz; 
athe caſe was in the time of Edward 4ſt. 24- 
the ſecond , doe after his wives death 
conſent to this her Will and Gift, by 
delivering of the goods bequearhed 
atrer her deach, or affenting rhar the 
Taree take them by 'vertue of ſuch 
Will and Gift; this amounteth to 2 
dw pitc byrhe husband. It a woman 
wea leaſe, an eſtate by extent, a 
vardſhip., the next avoydance of a 
Church, or other Chartell reall; rhefe 
ae not deveſted our of her into her 
lugband by marriage , but incaſe ſhe 
3 OV Er 


" —_  .””" ...". TID WE OT Oo Ll 
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Docmsg her 
iſe 2 is, but 
NOr alters 


.over-live him;; they continue to her 


as before, no alienation or alterati- 


w_ having been made by the husband, 
who had power to diſpoſe of them by 
gift inhis life-time , though not by 


his will ; yer fauch- a woman in her 
husbands life time conld not of or for 


theſe rhings ;- withour her husbands 
aflent, make .an Executor or W:1],but 


ſhe dying bctore-him, they would, by 


the operationof law , accrue to hin 


And herethen obſerve a caſe, thoug! 


not trequenr,yer full of miſchief when 


it happens : Suppoſe that a woman 
indebted a thouſand pounds, and ha 
ving leaſesand moveable goods ro the 
yalue of three thouſand or fourethot 
ſand pounds, marrieth with 7. $,and 
then dycth before the debr be recove- 
red againſt her : in this caſe the hus- 
band {hall have,and gOCc away with all 
this value of his wife,aud is nor in 1aW 
lyable ro pay one peny of her debts, 
becauſe he is ncicher her Executor, 
nor Adminiftrator : What the Chan- 
cerytcould doc ; or rather whatthe 
J ord Chancciltor, or Lord Keeper 
v. ould doc in this caſe, I will not } 
caK2 upon mee to ſay or determi: 


Ano* | 


MW. 
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Another fort or kinde of goods, or 

rather intereſts a woman may have, 

7z, debts or things in ation , which 

asthe former are not develſted our of 

ner by marriage into her husband, nor 

yet can ſhe thereof make an Executor 

withouther husbands affent,although Ru the haſ- 
ley be one degree farther from the band may rc- 
busband than the ſaid Chartels reals, <cive them, or 
for that though the husband doe o- releaſe them. 
rerlive the wife, he ſhall not be inticled 

to them as to the former : Bur ifhis 

Wwite make him Executor, as fhe may , 

Crit after her death he take admini- 

iration of her goods, then asheis | £.oin 
thereby intitled ro thent, fo is he ly- Spirit.Court 
able alto ro pay her debrs out of the as Executor to 
lame,when he ſhal have receivedrhem , his wite. 

_ Laſtly, Dato,thar a woman Covert 

8 Executrix to fome other perſon, 5, 5... isofiey, 
and in that right hath gGOds mOVEa» to former huf- 
ble; theſe are not deveſted our of band,andto fa- 
ter, becauſe ſhe hath them nor meer- er, Xe. 

y to her own uſe, but as repreſenting 

the perſon of another : but whether 

then may ſhee without her husbapds 

cence or affent, inreſpe& of her be-. 

mn an Executor, and for continuatt+ 

N ofthis Exe cutorſhip make Execu- 
V 4 rors, 
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tors, and conſequently a Will-ornot? 
Hereabour hath been much diverſty 
of opinion : Some bookes generally 
ſpeak that the ywite may make an Exe- 
cntor , 'but ſpeak nothing ofthe huſ- 
bands affent , wherher neceſſary or 
not. Elſewhere we finde'itmentio- 
ned, thar if the husband after the 
wives death countermand { ſom 
books falſe printed fay command )the 
proving ofhiswives Will , [then ir10- 
feth all force,or becommerh void and 
of no value :but inthis caſe 18no men 
:41.8. S. Bro. £10 in what ſtare this wife ſteod,vi2- 
Teſtaments;z3 Whether ſhe wereExecuror or not , 0 
nor ſo much as'thertherſhethad any 
thing in a&tion, -or Chatrell reall or 
not ; ſo as nothing 'in particularity 
can be grounded upon that caſe. Þut 
here are exprefſe opinions rhar the 
Hnsbands affent isabſolucely neceflary} 
evenin this caſe, fo as wirhour ir the 
8 Ele /-11. wives making an Execoror {hall be 
P avaſor Inſt. meerly void , and-confequently,iet0 
whom ſhe was Executor , fhall no 
by her death be dead-inteftate. | And 
of this opinion was Babizgtos, Chief: | 
Jo tice in the beginning 'of Hem? the | 
Itxr histime : Yer contrary mp ; 
was | 
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as the opinion of Fineux chicfe Ju- 
ice, in the time of King Henyy the 
7 .viz, that where the wife is an Ex- 
ecuror,ſhe may alſo make a will , and 12-H17-24#- 
an Executor without any conſent or 

aſent of her Husband. And ro this __ 
opinion doth M-. Perkzns after confi- Ti-Divil. {- 
derationof the bookes on borh fides ©" 

ncline. But ſome will (ay that fince 
all this in the late Queens rime , this 
hath been conrarily refolved , w7- 
Glicet, in the caſe berweene Ar« 


Hill. 29.E-1:% 


«ew Opnell Plaintiffe, and -Underbil In Combe 
and Apteby Defendants, in the end 
& which Caſe , ir is in expreſſe 


trmes (aid ro have been then reſol- 
Ted, that a femme Covert or marri- 
&dwoman,could not make an Exccu- 
tor, wirhout the conſent of her Hul- 
band. TothisI anſwere, that this 
Caſe is tobe conſtrued with relation, | 
Aa muteriam fubjettam , viz. to the ws lb 
Mer, and point in queſtion, and "_ 
under conſideration ; which was thar 
late of a woman , whereof wee have 
before ſpoken, wiz. one having 
things ina@ion, debts or duties to 
ter belonging, as there in particu- 
Ur it was arrerages of rent dne to rhe 
| woman 
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woman before marriage. As for the 
point of a Woman Executor to ano- 
ther perſon, it was never in. that 
Caſe, under diſcepration, no nor once 
mentioned in the debate or arguments 
thereupon. Now conſiderinng the 
very forme, and phraſe of jndge- 
ments at the Common Law , which 
are thus, viz, 7deo confideratum eff pet 
Cursam,&c. not Adjudicatum eſt,chat 
1s, it 18 con{idered by the Courc, not 
in exprefle termes, thar ir is adjudg- 
ed: ThisI fay well obſeryed ( as co 
mee it ſeems very remarkable ) gives 
us to know, that no more is adjudged 
then is conſidered of, the judgement 
being contained,and claſped np in the 
word, Conſiderstum eſt, Wherctore 
fince in Ognells Caſe , the point of 3 
wontan coverts ability in Caſe wher® 
ſhe is an Execuror ; to make a will, 
and Executor, hath not been confide- 
red of;the eyes,tongyes,nor choughts 
of che Judges, being nor once ſet up- 
on it; Itcannot bee, rhar that poilit 
!5 there refolyed or adjudg-d. Be- 
fides, even in a few words expreſſing, 
a3ro me 1: feems,the reaſon of that re- 


{olution, it appeares not to have " 
che 


* 
a 


4 
. 
B 


S 


5 
«7 
o 
þ 
: 
«9% 


4&2 EXECUTOR. 

tie intent of the Judges, that the ſame 
ſhould reach or extend to this Caſe, 
ofa Woman covert Executor: for it is 
> Fa:ded(as rhe reafon of che judgement 
5 Fin my conceiving ) that the Admini- 
tration of the Wives goods doth of 
right belong to the Husband, which 
amounts to this in my underſtanding, 
vz.that where the Wives making of 
aWill, and conſequently of an Exe- 
(tor, may be prejudiclall to her 
tusband, and prevent him of ſome 
vrefitor advantage, or tend to his 
bffz and diſadvantage, there it ſhall 
tbe available or effetuall without 
isafſenr, and therefore nor in the 
Cale ofher, who having debts or du- 
les to her due,would by making ano- 
ter tobe her Executor , exclude or 
Mreclude her Husband from that be- 
kr which ro him ſhould pertaine, 
3 Adminiſtrator of her goods. Now 
Stor the goods debts or credit to her, 
$xecuror to ſome other,pertaining; 
nv benefit could redound ro the Hul- 
band, by having ſuch Adminiſtrati- 
mM of his wives goods, for thoſe 
F wuld goe, and berothe next of kin 

the wives Teſtator, taking Admi- 
ER mſtra- 


— 
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niſtrarion , De bonzs non adminiſtrats 
ofhim, itſhe haveno Executor , ane 
therefore her making an Executor, : 
touching theſe, brings. no hurt no! 
prejudice to her Husband, and (oi 
out of the reafon of Oznells Cafe 
Since then it is ſo, and fince the Lan 
favoureth Wills, and it was by in 
plication, part ofhis Will who madt 
her Executor , that ſhee ſhoulc 
have power to continue his Fxecu 
torſhip,by making another to ſucceec 
therein after her deceaſe, for perfor 
mance of his Will ; why fhould 
Law gwetorhe Husband, who cal 
receive no prejudice thereby , powel 
to give impediment thereunto; for 
Freſtra eſt utilis potentia,cven real 
it ſclf frames, and awards againſt hin 
inthis Caſe a Quare impedit , Or 11 
ther a Non impedzet, as to me it feem 


Wherefore to conclude, I rake it tha! 


the opinion of Finexx is good Law Il 
that point of a feme covert Executor 


rhough not in the other point, where 


ſhe only hath debes, or things ip ad 
on to her ſelf due, for therein rhe fal 
reſolution in Ogzelſs Caſe, £ round 


upon good reaſon , SLVES Ine m_y 
| on? 
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Y&ion to differ from Fsewx, who 
Ynaking no difference berweene the 
Y Caſes, held the Husbands aſkent need. 
fl iſe in both. Poſito then thar the 
Wife of 1. S. having debrs due to her 
MW Ele, and being alſo Executrix to: F, 
D. makes without her Husbands aſ- 
W &nt, 1, N. her Executor, and dyeth, 
What ſhall weenow ſay? ſhall we fay, 
hat asrouching the goods, and cre-= 
its, or things in-a&ion to her as Exe- 
utrix of 7. D. pertaining, this W ill 
WI ftands good, and IT. N. as her Executor 
Myprove it contrary to her Huf- 
bands Will ; andthar as to the cre- 
Utsto her ſclfe, in her owne right 
Frtaining , the will is voyd;, and 
tercofher husband may take admi- 
lſtration ? Shall ſhe die both teſftare, 
ad inteftate; witha Will,and with- 

© ua Will? ſhall ſhee have borh an Note. 
Executor, and Adminiſtrator ? Why 
vt? to ſeverall purpoſes, as well as 
AY here an Executor is made onely for 
Mme particular thing,or one place,rhe 
eltaror may 2lfe-where die inte- 
late : and fo where the Executorſhip 
J 5ivided, as before isſhewed, and 
J to whompartis committed, will 
: prove 
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prove the Will, bur the other to 
whom orher part of the -Executor- 
ſhip is commirted,will nor take it up- 
on-him, here muſt needs be a dying 
for part teſtate, and for part inte- 
ſtare. | 

As for the fecond point , viz. wives 
or women coverts, being made Exc- 
cutors, and fo having the Office of 
Executorſhip pur upon them, againli 
their Husbands Will, there hath al- 
ſo been diverſitie of opinions. Inthe 
time of King Edward 1. Brah, Juſtice 
faith ſhe may be executor without ht! 
Husband-,. and the Adnuniftration 
ſhall be delivered ro her onely. And 
I thinke he meant char this might Þ* 
without the conſent of: her husband, 
or whecher he would or nor, for {01 
2H.7.15.b. it {aid in the time of King Henry ene 
Seventh,to be the Law Spiriruall,and 
deed in Courts Spirituall, no diffe- 
rence is made berweene wonen Nar- 
ried, and unmarried, for ought I cal 
finde : there a Wife ſuerh,, and is ſued 
alone withuur her Husband ; hee 1” 
termedleth nor, nor .is intermed!e 
wihall ronching rhe things pertain” 
:NZTO his wife, Butatrhe Commo"! ; 

£ Law þ 
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Law it is otherwiſe, andrhere as Bry- 
« Chicfe Juſtice ſaith , A wife with- 
out the affent of her Husband, cannot 
t&Executor he meaning thereby,that 
tie Husband may oppole and hinder 
t:for fuchan one way be named Ex- 
cutor inand by a Will , without the 
nowledge of her Husband : let us 
lien ſee, how after the death of the. 
Teator, the Husband can hinder her 
roving of the Will, or incermedling 
bo Adminiſter , ſince it may bea mat- 
trboth of much trouble and danger 
bhim, rohave the Executorſhip fa- 
upon his wife, and conſequently 
Won himſelf. On the other fide, it 
May be a benefit and advantage tothe 
tuband, and therefore wee will alfo 
Onſtder, whether the Husband may 
(though his Wife would refuſe } 
Ulme the Executorſhip, and faſten 
upon her. The Teſtator there- 
bye being dead, and fame or com- 
Mn bruic carrying it to the Ordina« 
7, that the wife of 1.5. is made Ex- 
"Urix, if ſhecorae nor in gratis, Or 
'duntarily to provethe Will; Pro- 
ora citation is to be ſent our of the 
Fiiituvall Court againſt her, ro en- 
F force 
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force her comming into take on her 
the Executorſhip. Shee comming 
may cleerely , as well as any other 
perſon ( eſpecially if her Husband 
concurre with her therein) refuk 
this Office, truſt and charge, ſo asit 
there be no otherExecutor named,the 
Ordinary muſt commit the Admin 
ſtracion : If ſhe ſhould not come ana 
appeare, ſhee ſhould be excommunt- 
cate, as I take it, notwithſtanding an) 
allegation or intimation by her hu 
band of his unwillingneſſeco have hen 
take upon her the Executorſtiip, Bu; 
ſuppoſe thee dorh come into Court, 
and offers her ſelfe ready to rake 14, 
Executorſhip upon her, andi on the 
other fide, her husband expreſſeth Ins 
difafſent thereunto-, praying rhat (he 
may not have the Execution of tht 
Will ro her committed, what w 
thenbe done? This I confeſſe per 
cainesto another learning , and nol 
rothat of our profeſſion: bur fora 
much as FT finde that in the Courts 
Spirituall, a wife ſtands in the ſams 
plight and fate as a woman ſole, thc 
Husband not intermedled wirhall ! 


the affaires of the Wife 3 Theret? 
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toe T conceive thar in that +Court the 
kusbands refuſail will not be of force 
bhinder the commutring of the exc= 
Morſhipto the wite not refuling , at 
kit if there come not apruhibition 
bitay the Spirituall Courts ſuch pro= 
tding : bur whether a prohibicion 
tinſuch a caſe ro begranrcd or nor, 
[inde no reſolution in my buoks , 
will Inottake upon me to reſolve, 
is ſtands cleere in therules of the |, 
telaw of England., that the wife is Ed.z 5400 
Wer the husbands power , and can- 
& contradi& him in pleading and 
vng other afts, even rouching her 
Wn Freehold : nay ſhe cannor rake 
ds nor goods by. gift or conveiance 
our her husbands affent, as rhe 
F hath been, and for oughr I 
Www is raken, But if once the 
Mill be proved , and rhe execution. 
treof committed to the Wite, - 
Wph againſt her Husbands minde 
«conſent, I think it will {tand firm, 
Mthe husband and wife being afcer 
Ucannot ſay that ſhe was never Ex- 
Urix , and I doubr whether rhe 
« adminiſtring without the huſ- 
ads privity and afent , although 
i X, hs 
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the Will be not proved , doe not cox 
clude her husband as well as her ſelf, 
from ſaying after in any fair againſt 
them, that ſhe neither was executor, 
noxdid ever Adminiſter as Executor. 
Yer perhaps this Adminiſtration by 
18.6.4. The the wife againſt her husbands minde, 
- plea isrhatthe will as againſt him be asa voide a&, 


| cpa wot © elſe cannot I ſee how Brians opinion 


riter without PEfOTE Cited , v3z. thatrhe wite ſhall 
peekingof Ge not be an Executor, wichout or -| 
husband gainſt hier husbands minde,can be law: 
On the other fide if the husband ofa 
wornan , named Executor ), would 
have his wife totake upon herthe ex4 


ecution of rhe Will , and to provethe 

ſame, o_ ſhee will nor affent there 
unto ( wifting perhaps that gaine & 

H.6.31. benefit nier rt bs her kinds 

+ ag h —_— by way of adminiſtration, then to het 
may adminiſt, own husband by her Executorfhip } 
—_ the as ſometimes wives accord not we! 
Wilufor his with their husbands ) in this calc 
wife, think the Court Spirituall will noy 
faltenthe Executorſhip upon the wity 
againſt her Will. Bur x pos: the 
husband theugh the Will be not proj 
ved, doth adminiſter as in the W1Y* 
rizht, bur againſt her Mind and my if 

4h ail 
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ſhall he benow hereby bonnd & con- 
cluded, fo as after fhe cannor decline 
or avoid theexecutorſhip : and fare- 
ly Irhinke that during her husbands 
life, ſhe ftandsconcludedar the com- 
mon law, for that chere ſhe ſhall nor 
l be, nor can befued alone as Execu- 
q tar, and then being ſued with him 
q {he muſt Joyn in plea with him, v3z. 
J that ſhe neither was Executor , nor El T1664 
{| Adminiſtred as Executor, and then "D166: 
_ lisaCtof her husbands given inevi- , q ,v, cx2. 
J dence, will as I take ir, cauſe chat the Nors per Bill. 
J 'frdict be found againſt her ; not ſo 
J iter her husbands death : chen fhee 
J may refuſe, as rhe Lord Dyer faith, and 
iteth as refolved. Theſe things 
ought good to offer to confiderari- 
M, and ſo leave them wichour refo- 
lion, Difference perhaps may be, 
J %here a woman fo made Executor ta- 
© ith an husband after the Teſtators 
WJ dah , before cither proving or reſts 
Y ing co provethe Will, and where ſhe 
f« Bmade Executor during the cover- 
Wire, as there is incaſe of a diſcent of. 
p tr land ro the heire ofadiſſcifor ; for 
H When there is upon her ſuch a ſtate of 
{1 "Cen, ſhe marryimg before her re- 
; p 4 2 {olus 
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ſolution or determinarion,doth: upon 
the matter deliver it into the husbands 
hands : nor. fo where it firſt findeth 
and fallerh-uponher in the ſtate of co- 
vercure : itthe husband were indeb- 
ted to the Teſtator,this making of the 
wite Executor is as I take ir, a releaſe 
in law,as well asif ſhe were the debtor 
butlif after theTeſtators death ſhe doe 
marry ſuch a debtor, 'it is a devaſta- 
riON, + rl 


The third Poine. 


' Touching the adminiſtration or ext- 
cution of the Office of Execator by 
a Fenime Covert and ber bu 
hand, -_ 


EE will now come to adn | 

the execution of the will afſu- 
med' by concurrent conſent of huf 
band and wife, andthe Will proved 
with both their likeing in rhe wives 
name , and examine what as the 
wife of her felfe is able to doe, and 
what her husband without her. 


It hath been conceived by many of 7 
"old ; 
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old, and by ſome of late, that ifa 
Femme covert or married woman cx- 
ecutrixreleaſed adebr of her teſtator, 
or givea way the goods which ſhe 79:4-13 
hath as Executor, or deliver a legacy 
bequeathed, it was firme and good, 
ind on the other fide, rhar her huſ- 
bands gift or releaſe was of no value, See 18 H.6.4- 
for that the adminiſtration or execuri- 12d<bttheplea 


on of rhe W:ll Is commitred To the ag ears pr 
wife only', and ſome have gone 1o adminiſtred & 


farre.as to. ſay thac ſhe may ſue orbe replic, tha ke 
ſued withour her husband- C in the hath aſſes, ne- 
Courts of Common Law,I meane,for May a ies wy, 
mthe Spirituall Court it is true Pre egy! 
nusband isnot joyned with the wife 
nfuir) bur the law is dounbtleſfe in 
allthoſe points contrary, as not only 
{ome opinion alfo was of old ,vviz. in 
the time of{H, 7. but alſo hath beenin 
the late Queens time reſolved, for 
otherwiſe, if the wives gift or releaſe 
hould ftand good , her a& might ex- 
ceedingly endamage her husband, and 
make -his goods lyable to rhe credi-. 
tors, the teſtators ſa:e being walted 
dy the gifts or releaſes of his wite. 
Wherefore ic was held in the faid late 
caſe, that unleſſe due payment were 
RX 2 made 


made to faxh women covert Execn- 
tors, their releaſes or acquirrances 
be voyd, and fo alfo their pifts and 
grants : yea it was then held rhat the 
husband of the wife executrix , may 
give goods or make releaſes of debts 
at his pleaſure. Bnt doubtlefſe by 
marriage , neither are the goods | 
though perfonall, which the wife hath 

asExecutor, devefted out ofher and | 
ſettled in her husband as her owne | 


goods are; nor if ſhe dye, fhallrhey Þ} < 


accrue to the husband, if no alterati- | 


on were of the property , bur ſhall } \ 


goeto her Executor orto the next of | 
kin being Adminiſtrator of her Teſta« | 
tor, ſhe have no Executor: & ſowas | 
it heldinrhe firſt yeare of Queen Aſa- | 
75: Yea though for any other goods | 
which the wife had in her own right 
before marrying , the husband alone 
without naming the wife may main- | 
raineanaction of treſpaſle ; yer tou- | 
ching ſuch goods as the wiſe hath as | 
Execuror the ation muſt be brought | 
inthe names of the husband and wite, | 
to the end that the dammages thereby | 
recovered nay accrue co her as Ex& | 
cucor in lieu of. the goods. So n- | 

muſt | 
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muſt the replevin for thoſe goods be | 
in both their names. But although 

the husband be chusnamed with rhe 

wife, yer principally is itthe fait of 2. 31. El. x 
the wite, and therefore in ſuch aRti- (975 D tne 
ons Or in debt by hasband and wife, —_— —_ 
ſhe being Execurtor , if it come to rri- þe in the ri 

all by jury, the husband being an a» oſhis wife Ex- 
lien , yet ſhall he nothave trial| per <curoror Ads 
medictatems lingue Or alienigenarum, re ; G 
thatis, by halfe aliens, as inother © © "O__ 
Cafes where analien 1s party to 

aſuiris to be had. And whereto'a 

wife made Executor , powet is given 

to el] land of the Teſtators ; ſhemay 

fell ro her own husband ,, as was re- 

lolved in the time of King Henry the 

krenth, where the Feoffees ( it being 

and ferrled inuſe) werecommirred ,\ 7., 0, 
tothe Fleet , for that they would not 

cecute an eſtate to the husband , ac- 

cording to the wives cftate. Bur of 

this I much marvel], fincethe Law in- Bro. Fuft. Cui 
tends the wite fo under the husbands znvitils5. Shee 
command and ſabje&ion, thar it holds may fellroany 
not her difpofition of land ro him by orncr butnot 
Will, free, nor therefore affarce; and © ds 

tow ſhall this then be conceived to be 

buta partial fale;yet volenti non ſit inju- 

R 4 ris , 
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ri4, and he that will pur ſuch power 
into the hands of a woman under co- 
verture, doth ina manner ſubje&ir 
Fenn Juſt, in voluntarily ro the husbands Wall. 
ba.reg. Paſe-37- And ir hath been held by ſome, thar e- 
_— 840 venan infants ur femme coverts con» 
= 0 vei ncein fuch caſeof neceſlity ſhould 
No prejudice ſtand firme and unavoydable, becauſe 
to chemthatit of the condition exprefſle or implied, 
be good, thar the ſtate ſhould bee voide, if no 
ſuch conveyance made. 


CHAP. XVII. 


T onching infants , and their making 


or being made Executors,. 


of difability by age, |} 

J for want of years 10 | 

=j- perions making Or | 

being made ExXECu- | 

; tors : Ler us firſt | 
take view of the ſeverall ages of men | 
and | 
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and women;:ro. ſeverall purpoſes ma- 
teriall inthe laws judgement andre- 
pct, And firſt, tuching a woman; 
W-ngford in Henry the ſ1xt his time T. 
ſhews, aud otier bouks approve that 35 H50-4T- Va 
kc hath ix ſeverall ages , reſpe&ed 
Inand by the, law. As hrit the age 
of {even years , for her father to have 
aid of his tenancs tro marry her. Next 
line ye ars ro delerve dower, that 1s, 
that in cafe ſhee be of that age at ihe 
time of her hasbanas death, ſhe ſhall 
be cndowed , bur not if ſhe beany 
ming under thoſe yeares; the Law 
being Phy ſically informed chat a wo- 
man at thoſe yeares may conceive a 
<11d, bur not under them. Bur of 
lomewhat diff-rent opinion was, as 
tſeemes, rhe Parliament in che lace 
Q::cens rime, when it was made fe- 
lony to have unlawfull carnall know- 18 Elz.cap-7+ 
dzeof any woman child under the 
pe of ren years, .it being then con- 
ceived, as Ithink;thar no ſuch conld 
conſent, The age of rwelye years 1s 
{Womans time tor afſenting or diſaf- 
{ming ro marriage in more tender 
J j*crs had. For ſo itappeares by divers 
q vokes, although Maſter ys 
ave 


haye here no diſtintion betweene 
male and female. The age of four- 
reen years isa womans time to bein 
wardſhip or not , ſoasit ſhebeany 
thing above thoſe years, at the time 
of her anceſtors death, ſhe eſcapeth 
wardſhip. The age of ſixteen years 
z$ her time of comming out of ward- 
ſhip, being once fallen underit, for 
aloe had ſhe been full fourreene, 
ſhe had eſcaped it; yer not ſo being 
at the time of her anceſtors death, her 
wardſhiplaſterh rill ſtxteen years, ex- 
cept the Lord fhall fooner marry her. 
And laſtly, the full age ofa woman i 
whereby ſhe is inabled firmly and un- 
avoydably ro make grants or convey- 
ances, is one and twenty years, 26 
well as for the male , before which 
time, be itrhar ſhe being ſole , make 
a feoftment or other conveyance,or be- 
Ing marryed alien her land by Fine, 
and her husband of fall age joyn with 
Wn yet is it infirme and avoyds- 
e. 
Now of the male , or Man ; The 
firſt age materiall and fertedly re 
folved on , is twelve yeeres, for at 


that time each Male Is, at the Leet, f0 
ſweare | 
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lwearc his fidelicy to the Kiug ; this 
- | women doe not,andtherfore are chey 

never faid to be out-lawed , burtobe 
7 waived , becauſe they have nor this 
: | admittance into the Law which males 

have, This hath been, asT chink, che 

ground of thar ſpeech , That women 
- Mare lawleſſe creatures. 

The fecond age of males is foure- 
ene yeeres , accounted by the Law 
the age of diſcretion, efpecially mate- 
Nall ro two purpoſes, viz. Firſt,thar 
fone under thar age commit an a& 
amounting to felony, yer is hee ro 
ſtand free from the artainder and pu- 
ulhmenr incident to a fellon:regular- 
ly it is thus, but noe eſt regula quin fal- 
it ; One of muchlefſe yeeres having 
atained ripenefle of difcrerion and 
liſcerning, ſhall incurre thelike art- 
tinder as one offull age, as was re= 
olved in the time of K. Henry the fe- ; n.7.f.1.6. 
renth, touching an infant bur of the 
we of nine yeeres, who having killed 
another boy of like age with his 
knife, and then hiding the ſlaine boy, 
ndexcafing the blood found upon 
lim, by ſaying that his noſe had bled: 
It was held by - rhe Judges , that he 

was 
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was to be hanged as a fellon, his ſuch 
non-age notwichftanding.. The othe 
Point, touching which. this age of 
fourteen yeers 1s eſpecially material, 
is touching an heire .of lands held bj 
Soccage; for in caſe ſuch heire be u 
der that age, he is to bein Ward tc 
the next kin , burif hebe of that age 
heis not tobe in Ward at all,for that 
che Law judgeth hin to be of difcrec 
flon at thoſe yeers, and therefore 2 
Guardian in Soccage being in effet 
bur a Baylifte accountable , hee 
nath no neede of fuch an one, 
othee . than ſuch - as himſelfe ſhall 
chools. .. OR, 

The third age in and touching 
mates materiall, is fifteen yeeres ; for 
every. Lord of a Manour, or one ha- 
ving Freeholders in Saccage, or by 
Knights ſervice, when his eldeſt fonne 
 commetrh ro that age, vis. fifteen 
yeers, 1s to have of them ayde for the 
making of him a Knight, towards 
which every one holding by a wholc 
Knights Fee, is to' pay-.rwenty ſhil- 
lings, and fo ratably for more, more ;| 
and leſfe, leſſe : an1 each holding 
twenty pound land in Soccage ; 15 [0 | 

= | pay | 
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Way the like fumme , and fo ratably 


ror more or lefle, 


f Thefourth age of males, is the full 
ge of one and twenty yeers, which 
Mmakerh him freefroum Wardſhip, ha- 
'ing lands held by: Knight-ſervice de- 
ended unto him : And alſo makes 
lim able ro alien lands or goods, 
mates firme his bond, Statutes, Re- 
cgn:zances , &c. for although at 
fourteen the law judge him of dif- 
aerion, yet doth it not hold him fully 
pe, till Twenty one. : ; 
Thelafſt age uf males reſpeRed by 0þ1;rum. 


the law, is ſeventy yeates , at which Another of 66, 
ime Sheri ffes are ro forbeare ro im- c wa =. 7 
panel] them in-Juries ; and 1n caſe compelines R 
ey doe nor, ſuch old man may have f.ye by the © 
a writ to the Sheriffe, grounded up» ſtac.oflabour- 
Mthe Statute for thar purpoſe, made ets 23 F.3c.t. 
nthetime of King Edwardthe firſt, +7 cap-38.13. 
commanding ſuch Sheriffe ro for- ranks o 
arethe impanelling of him; and he 
May have an ation to recover dam- 
mapes upon that Statute: This is cal- 


*dby moſt, a writ of Dotage;a word 


; © Pfrbaps, anciently raken in a good 


_ id favourable ſenſe , Pro dote 2tatzs, 
J **. a gifr, priviledge, or exemption 
n | allow- 
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allowed to age in iavour thereof, ad 
as a benefit, Having thus by the wa 
of ingredient or introdu@ion taken 
view of thei ſeverall ages,ler us now 
fee wherein, and how,age is materi- 
all , touching them who are ro make 


or tobe made Execurtors, and what 
age 1s required thereabouet. Maſter 


| Perkgns ſaith, that one of foure yeares 


No good rea- 


fon, for one 


old may make a Will, and conſe 
quently Executors: and his reaſon is, 
becauſe the Executors being to ac- 
count before the Ordinary,it cannot 
be intended, bur that the goods ſhall 


may makeany Þe diſtributed for the” good of his 


illaccountfpe- foule : He fpeakes, as ifhe only made 
res hers 2 an Executor by his Will, bur did not 


on for his do- 
ak 


bequeath any thing, bur left all co the 
Executors conſcience and diſcretion; 
which isnot ufuall, though feafible, 
as beforeT have ſhewed, or faid at 
leaſt, Buradmirir were ſo, andno 
bequeſt at all contained in rhe Will, 
yer ſince at char age ar Infant hath 
no diſcretion to eleXY fir perſon to 
diſtribatehis goods, mony, and orher 
things; no, nor ro make continuation 
cf an Executorſhip to another , t® 
whom perhaps che Infant was Exect- 


cor: | 


Il tor : I cannot ſee that his Will ſhould 

ml be of any force. Bur ifhe be of the age 

lf of 2 4. yeares, being the age of diſcre- 

; tion, in the Judgement uf Law, then L 
ſhould hold bim able ro make a Will 
although yer he be an Infant rill 21. 
yeares, and can make no gift of land 
nor goods, which ſhall be of foree. 

Mf And 8 abington chief Juſtice, coother 
purpoſe makes like diſtinCtion be- _ 1, < £5 

| eweenan Infant of fuch cender years, 
and ane come to rhe yeares of diſcre- 
tion. So alſo, as before we ſhewed, 
sitin the Caſe of fllony, And thar 
way alſo ſounds that which Haxck: 4,1.4.22; 
faith in Henry the fourth his rime,viz, 
that an Infant of 1. yeares old may 
be adifſeifor; as implying , that his 
yeares may be (o render, thatas Car- ;o,Fd.3.44- 
&{b (aith of an Infant in Edward the 
wird his cime, he isnort to be inten- 
dedable ro know or diſcern between 
good and evill: me thinkes therefore 
te ſhould be ar the leaſt ofthe age of 
liſcretion, vis, 14. yeares, who | 
ould be able ro makea Will, and ; 
conſequently an Executor- Andthe | 
ultome for an Infant of 15. yeares 
vdtobequeath by Will, hath, as to 

me 


' The Office of 
me it ſeemes, affiniry with this opini- 
on,though there the Caſe was of land 
in a Borough , deviſable by cuſtome : 
and that way refl-&erh the Caſe in 
the time of King Herry. the fixth; 
where it was faid that an Infanc un 
der 15.yeeres of age ſhould not wage 
his Law, 2iz. take an oath to acquit 
himfelfof a debr,or excuſe his default 
in an aCtion reall, And farther rea- 
ſon of chis opinion will arife our of 
the confiderarion of an Intant made 
Executor, 

Now touching an Infant made E- 
. xecuror, how young ſoever he be, the 
making of him ſo is not voyd , but yet 
the execution of the W1ll , which is 
the performance of the office of Exe- 
eutor, ſhall not be commitred ro him 
till he come ro the age of 15, yeeres, 
by the Law ſpirituall:; and till chen 
(for that heis notable to doe the part 
of an Executor ) adminiftration 1s to 
be committed ro ſome other ; yer if it 
be a womau-infant who is ſo made 
Executrix, in caſe ſhe be married to 
man of 17. yeeres old, or more; now 
Is it as if ſhe were of that age, and her 
husbandſhall have the Execution of 


the. 


4 EXECUTOR. 


the Will ; and if Adminiſtration'were 
before commutted duripg the minori- 
ty ofthe woman, it ſhallnow ceaſe, 
as1s faidin Prizces Caſe. Yer I doc 
a liccle marvaile at theſe. opinions, 
conſidering that theſe .thipgs are ma» 
naged inthe ſpirituall Court, and by 
thar Law; and ic: intermedles nor 
with the husband , in, the wives 
caſe ; -now by that Law, and not our 
common Law, comes i this1tmir of 
I7.yeers. And I havefeenirc other- 
viſe reported in, and touching this 
laſt Point, | | /s EE 
Further; touching Infants Execu- 
tors, and under that age of 17. yeers, 
lis is to be noted, viz. thatſucha ;, j1, þ.- 20, 
Me is notable as an Execuror to af Bur payment 
ſent ro a legacy , fo as it may by vir- 15to be made to 
ue thereof ſettle in the Legatee, Al- ec ExCc- =_ 
bo if Adminiftration be during ſuch Dotoees a 
Minority - committed with fpeciall | 6 yk m— 
TNords of reſtraint or limitation, V12. 67 Co.{jb.5.f.29 
tar ir is done to the uſe or profic of 
te Infant Execuror:,; then no fale of 
kak or goods or aſſent ro Legacy by 
ch Adminiſtracor will binde or pre- 
Jadice the . Infant Executor ; Bur 
Jherwiſe perhaps if the Admini- 
; ftrarzon 


*2 
« 


The Office of 
tration during the minoritie be com- 
mitted generally, And if the Teſta- 
cor himſelfe , making an Infant Exe- 
cutor doe alfo appoint another to bee 
his Executor, during his nonage, ex- 
preſſing ic not te be only for the bene 
fit, and behoofe of the Infant Execu 
zor, T doubt whether this remporary 
Executor ſtand any whit reſtrained 
from what pertaines to the power « 
an abſolute Fxecutor, for there m: 
be perhaps difference between himtc 
whom the owner of the goods cor 
mits the government of them, thougt 
but for atime, and in fpeciall manner; 
and an Adminiſtrator, fo ſpecial!) 
made by che Ordinary , another Þc 
ing preſently, by the Will of rhe ow 
' neror Teftatorto have the Adminl 
firation, in whomfor a time legal 
defe& is found, But now let U! 
paſſe over rhis age of x7, and c 
der of the Infantberween that time0 
hisbeing admitted ro take npon hit 
"the Executorſhip, and his acco 
pliſhment of his full age of 23. Firſ 
then ſuppoſe that he doth releaſe 
debt due ro his Teftator , whethel 
ſhall this be goodto binde him, aJ 


——_y——e_y— 


an EXECUTOR, 
© todifcharge the debtor aswell as if rhe 
Executor hatbeen of fall age, he now 
beving proved the WHL and bemgby . 
the Law fpirituall approved an able 
Executor. And this point comming 
In queſtion in Kaſſ#ls Caſe, in the 
late Queens time , confideration was H-26.Elins 
'E hd both of divers good reafons for 
mabling of this releaſe, as chat an Ex- 
ccutor repreſents rhe perſon of His 
Teſtaror, and in his righr, and power, 
wth cheſe Als, and not in his own; 
indeherefore hjs infancy, which-is a 


6 


vl ite or condition of his own naturall 


a ſhall no more diſable kim RET 
nit doth the King, a Mayor or os 1977-97-45 
they head of a once ' Al 21.E£d.4-1 3-245 
Y ivers Bookes werefound to ron that 
Way, as well inthe caſe of an Jafant, 
uot a Fennme Covert. Bur u 
© Fcardeiberation intheKings Bench, 
nt upon conference had with the 
n Lord Anderſon, Manmed, and other 
Yikices, ir was refolved, and adjudg- 
©,that the releaſe of an Infant Exe- 
tor, without payment of te debr 
P*dury, would not binde 'or Barre 
. ry Firſt, for tharific ſhould, It co./34. 5. fot. 
Mould be a waſting or devafting of 27. 
i Y 2 rhe- 


| p 
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the goods of his” Teſtator ; and (6 
would charge his ownepoods. Se- 
condly , it would be 'a wrong which 
an Infant could nor doe by his releaſe. 
Thirdly ; Ir wasno purſuit nor per- 
formance of the Office or duty: of an 
Executor,but the contrary: Ard up- 
on this judgement ,: a Wrir of error 
was brought in the Exchequer: cham- 
ber , where it was agreed byall, that 
the Releaſe was not effeCtuall nor 
binding, ſo as this point now had the 
refolution of all the Judges of 'Eng- 
land. - But it was agreed, that if 
payment or - ſatisfaftion had: been 

made, then the: Infant ExecuroT, 
 mighthave made a good acquirtance, 
and diſcharge ;- and indeed payment 
itſelfe, if proved,-brings diſcharge & 
nough, except inthe caſe of a fingl 
Bill; Note that the 'principall cal 
adjuiged was not ofarcleaſe of any 
debt or duty by ſpecialty, but of ric 
ſpaſſe in converſion of goods-found 
or taken in the Teſtators life time: 
But Poſzto, that this Infant had afſent 
edro a Legacy , whether - will this 
bindebim or not ? for in the faid Calf 


of Reſell, iris faid, that all ares [ 
Us pas wRICY 
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which an Infant ' doth according to. 
the Office, andduty of an Execuror, . 
will ſtand firme; now ic 4s part of his 
office to pay , and execute Legacies. . 
Yer fince this a& amounts to a yaſtari= 
on or waſting of the Teſtators goods 
as well as the other, in cafe there re- 
maine not goods ſufficient for pay= 
ment of the debts , and conſequently, 
here as well as in the other caſe, the 
Infants owne goods would become. 
lyable ro his Teſtators debts; I doubr, . 
and incline , that it is' not nor can 
and effeRuall,, for except inthe o-. 
ther we admit a want or poſlibilitie of _ 


want of affers or goods, rhe releaſe _ 


could neither hurt the Infanr himſelf, 
hor doe wrong to any other, and thar 
admirred,rhis caſe is of like prejudice; 
yet if this afſet ſhould be void, ſoalfo 
would be his payment : of Legacies, . 
and how then were he an able Execu- 
tor at the age of 17. yeersto ſue, and 
to be ſued for debrs, and Legacies,a nd 
upon ſuit it cannot be ſkewed that 
debts will take upall , or diſable rhe 
payment, then happily he may be for- 
_ dro pay ; Owere notwithſtanding, 
© Vhether theſe a&s,rhough voluntary, 
| - ſtand 
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ſiand not good upon Beneefſe, or 
condittonally, viz. if there be befides 
goods ſuficiems &c, or that elſe the 
nonaged Executor may have an AQt- 
onofaccamprfor the money by him 
payed tothe Legarce, andalfo avoid 
his aſfenr, where that is only needfull, 
Butdoubtlefſe nerther the aſſent of 
ſuch Executor before his age of 17. 
nor any payment of a debr ro him 
could be good; although ſuch aQs 
toor by another Executor , before 
the proving ofthe Will, would Rand 
firme., and good : for this Infant 
wants not onely proving , bur alſo +- 
bility to prove his Teftarors Will, yea 
the Will ftands ſuſpended , and the 
Te<ftator, as ic were inteſtate , whulfi 
the Admimitration Rtands in force, fo 
as during that time , nothing can 
be done by any as Executor ; and 
therefore there is great diffetence be- 
tween the Cafes. What if payment 
of a Legacy be tnade to an Infanc , can 
he make a fuftcient acquittance? This 
I confefle,is befidesche point in hand, 
yet becauſe ir concernes Infancs , and 
Execucors (though nor Infant Exe-. 
cutors) it 18 not amifſe here ER | 

| | ome | 


point, for r 
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ſome thoughts, and words upon the 
. ir many times perplex- 
ah both Executors, and Legatees. 
Firſt therfore, incaſe the Executor be 
of the yeers of diſcretion, viz: 14. I 
hold it cleer,that any payment ro him 
made will ſtand good, for that the 
Law at chat age holds him able ro go- 
'erne , and manage his owne Lands 
held ins foccage, and conſequently to 
receive the rents thereof , where- 
fore whether he who makes ſuch pay- 
ment have any acquirrance or not ; It 
tz have proofe of che payment, he is 
well enough acquitred from any 
[cond payment , and if without 
paymenthe per an acquittance,ie will _ 
nor ſuffice , the infancy of him who 
makes the acquirtance confidered. 
beſides, if the acquittance be as moſt 
uſually rhey arc,bur ſigned onely with, 
hename of the maker , and not feal- .. caljed ac- 
ed, it isonly an evidence or proofe quittances, 
df payment, and no pleadable acquit- 
ance, becauſe no = , fo as irno- 


taing differs from proof by witnefles, 
avethat it is not mortall as they, But 
T "ow ifrhe Infant be under the yeers 
J 4diſcrecion, whar ſhall we fay toa 


Y 4 pay- 


payment to him ſpecially, if he be but 
three or foure yeeresold , or.therea- 
bour : here Ithinke caution is to be 
uſed by rhe Executor generally, and 
the ſureſt way is, it hefeare to keep 
It in any refpeUts, to pay it into the 
Court, where it is recoverable, viz. 
where the Will was proved, Yer the 
cafe fo may be, as thar this payment 
may not be at all ſafe for rhe Execu- 
ror. As put the caſe, that he entred 
into bond or Statute to pay all Lega- 
cies by ſuch a day, to the ſevera]l Le- 
garees, here { thinke, rhe payment 
into the Court ſpirictuall ſufficerh 
not, for that muſt make the receir to 
bz with ſome charge , which is in 
ſome kinde an abatement; there I 
tIinke therefore lepally to ſecure the 
Executor, the payment muſt be to 
__crinthe preſence of the Gardian, be- 
'* cauſe ofnoriture, viz. him or her who 
_ hHath(though nor as Guardian, in re- 

ſpett of lands) the cuſtody ar educa- 
tion of the Infant : for otherwiſe to 
pay it into the hands of ſuch a render 
. Infanr, ſeparate from any governour, 
or Gardian, were to expoſe it to lofle, 


| both for tharhee is norable ro count | 


the 


: 
Fl 
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the ſumme, and for that; he'yet nor 
being come to diſcerning yeers, were 
like with £/ops Cocke, ro parc with 
pearles or coyne for plumes and tri- 
tes of no valew.' Butin caſe no bond 
nor other collatterall penairy lie upon 
the Executor, or in Caſe rhe Bond 
or Statute be onely to performe the 
Will generally, which . nothing 
alters the courſe of payment, 
which by the Will the Law layes up- 
on Executors , then is not the Exe- 
cutor put eo any ſuch payment, nor 
need pay withour demand , and ac- 
quirrance, as In caſe of payment up» 
on a fingle Bill , or of a rent feck 
whereno diſtreſſe can be raken . nor 
other penalty incurred : yer in that 
Caſe, it demand be, and acquitrance 
ready to be given, let the Executor 
take heede, in Caſe he be bound to 
performance , that he ſtand nor up- 
on the invalidiry of the acquittance in 
refpe& of nonage, for as] have ſaid, 
proofe by witnefſes may. ſupply a 
nullictie of acquirtance,- and much 
morethe weakneſſe or umbecillitie; 
payment according to the Teſtators 
appointment being the matter which 

| acquit= 


. TheOffue of 
acquitteth the payer, and this the 
Execurtor may have teſtified under the 
| handsof divers witneſſes expreſſing 
circumſtances, fo as all dying may 
continue ſafely from ſecond payment 
ag well as an acquitrance, the witnef 
ſes whereunto are ſubje@ ro mortali- 
cie, as well as the other, Bur here- 
ing Courts of equitie doe often inter- 
poſe helpfully tor them who ſeek nor 
evaſton from payment, but only ſecu- 
rity in paying. And of Infam Exe- 
cutors , and by occaſion thereof, of 
infancy in Legatorees, or Legatees, 
thus much. 


ll. red. ant. 
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CHAP. XIX. 


OF Legacres, 
| ; 7 IN Lthough theſe bee not 


recoverable ar and 

by the common LaW, 

bur moſt nacurally 

at and by the Law 

Eccleftaſticall , yf 

by ſuns in Courts of Equity » a5 the | 
Chan- | 


; 
"7; 
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e Ehancery” and Court of Requeſts , 
hey are often obtained, and of ma« 
g $7 things touching them the common, 
y flaw takerh notice, and harh mani- 
(old occatons fo to doe : we will 
xerefore conſider thereabour theſe 
- Warts or points , ſome whereof have 
- cen in part before touched upon o- 
- Fir occaſions 
| A 
. Whether any legacy in certaine and ly- 
- ng in prender , may be taken, or 
i baa, witbout the Executors afſent, 
by the legatee , or bim to whom it 
75 bequeathed ? | 

. When an Execator can , or ſafely may 
pay, deliver, or afſent 19 alegacy; 

dp Whether ene Executor alone may do it, 
and what if the Executor be an In- 

fant or woman Covert ? 

\ bat ſhall amount 10 an aſſent of the 
Executor, and what to a diſaſſent 

or diſablement of aſſent ? 

5 How « kaſe or chatteli reall may be gi- 
ven to one for a time, with remain« 
der to anetber, how not. 

. Where an aſſent tothe firſt or one part 

_ of the bequeſt ſþall imp ay amount 
i0 an aſſeut for the reſt * 


- 


__-- The Office of. © 
7+ Of the manner of aſſents - and therem 
of aſſents conditibnall, | 


8. What manner of intereſt he i the-re- 
© * mainder of a leaſe after the death 

. of another bath during the life 0 
that other , an4 whether be maylls 
diſpefe of it during that time , and 


g. Whether this remainder can be defta- 

ted by any att of the deviſe for life, 

or by the death of him in remain 

ſt? 

10. By what afts or accidents a legs) 

may be forfeited or lo ſt, aud there 
of revocation ,death before &c. 

11; Whether the Executors aſſent ſhould 

' bave relation to the teftators death, 

and ſhall make good a grant before 

mate bythe Legatee. 


SS for the firſt, wee have before 

{ Afhewed rh: affent of the Execu- 

Ittheexecutor £Or to be neceffary before any legacy 
get to ano- Can be had, for thar debts are firitto 
ther, the Leva. he paid', and that the Executor is10 


tee h : : 2 
_ 'h. lookeathisperill. Burt hereto adde 


CommonLaw ® itcle out of Maſter Swinborn,a lear- 
per Priſot. 37. ned Civilian , who faith , that in caif 
H.6.30, ary goodsbe in the hands, or cuſto- 


dy | 
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oy of 1.8. &the owner doth bequearh 
hem to him, then-may he keep or re. 
nine them againſt theWill ofthe Ex- 
ecucor ,!ſoas there be other ſufhcient 
F2oods in the hands-of the Execuror 
tor payment of all debts: bur though 
thus as it ſeems would it Rand inthe 
Ecclefiaſticall Law , yet for that no 
_ is transferred to the Legatee 
without the Executors aflent, there- 
fore doubries the executor may at the 
common Law recoverthe thing wigh- 
teld, or dammiages to the'value a- 
zainſt the Legatee detaining it. An« 
ther caſe thereis,wherein as the lear- 
td Civilian faich', the Legatee may 
ke rhe -rhing: to him bequeathed ly- 
ng in prender,v:z.Horſe, other beaſt, 
or peece of Plate , or other like thing 
known and in being;and that is where 
the reſtator doth expreſly ſo appoint 
by his Will. Bur herein doubrlefſe the 
Common Law, at and by the which 

debts are recoverable againſt Execu- 
tors will oppoſe the Law Spirituall, 
for elſe by ſuch appointmenc the Te- 
ator might cauſe rhat all his goods 
Ihould be taken by legartees, and that 
none ſhould remaine to pay debts. 


Yet 


Welcaen and 
Elhint on. & 
Paramour and 
Ta raley. 
Portman and 
S;mmes caſe. 
Trin.37.Eli, 


dy fo agreed. 
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Yet if there be other goods beſides 
ſufficient for payment of debts, ther 
indeed I (ee not how the Execytor cat 
hinder ſuch raking without violz 
ting his oath raken for performance 
of chewill. If any, {ay that ir is-al(c 
a breach of Oath intheother caſe, 
iay he obſerverh nor that there tha 


clauſe in the Will, being againſt the 


law, is void., and conſequently the 

is anullicy upon #,, and it isas ifno 
ſuch rhing were inthe Will , and fo 
theoath exrendsnat to it, And 2341 
chattell ſhall not be transferred to a 
ſtranger without the Executors af 
ſent, ; ſoifthe deviſe beeo the Exe 
cutorhimſclfe , till he elett ro cake as 
legatee, it ſhall be jn him as Exects 
rar, as appeares by the ſtraine and ar- 
gument of ewocales in .Plowd.. Come 
ment. and more lately in the Kings 
Bench , the point being divers dayes 
argued wasar laſt oreſofved by three 


Judges againſt one :; andrhe reaſon of 
Cooks at the Barre was very good, for | 
All bur Gaw- here the Executor ſuſtaines ewo per- | 


fons,. viz. anExecutor, and Legatce. 


and fo all one, as where the bequelt | 


Isto another , for @reauds duo 54 | 


1 
ke 


cofie 


i 
n 
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ol COncurrant 1 17184 perſons , £m eft 


« fr efſent #n aiverſir, 

As for the ſecond poimt,it may have 
theſe two parts: Firſt , when the Ex- 
ecutor is able to give fuch aflent roa 
Legacy. And fſzcendly,when he may 
doe it with ſafety. As for the firſt, 
te is able before probar of the Will 
to afſent unto che execution of a lega- 
y, ascl{ewhere is ſhewed,, and that 


21 Z{;3.D,367- 


although he benotof full age of 21. 


yeares; butif he be under 15. years, 
{bas he is not able to rake upon him 
the office of an Executor , and there- 
fore Adminiſtration is daring that 
time to be committed to ſome other; 
Here his affent is not of force or effe- 
Quall, as we finde jin Princes caſe to 
tave been held in the caſe of Pigot and 
G:ſcoine, + Asforthe ſecond pare, rill 
al debrs bee payd , the Executor 
may not ſafely conſent that the Lega- 
tee emer intothe leaſe or chartell de- 
viked, no more then he may pay mo- 


J key bequeathed , if rherebe not ſuf- 


& 
; 
- 


ticient alſo-to pay all debrs. Ofrhcſe 
tings more is {aid elſewhere. Yer 
becauſerhe Reader or he thardefires 
GireQion in theſe points will ay 

: OT 
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for them under this ticle , Trhoughn 
not good here to be alrogether falenc 

touching them; - EEE 
And for the third point, vzz. whe: 
ther the aſſent of one Executor where 
there be many, be ſufficient , Iſfeenot 
6 H:7.5. If the how to doubr , ſince any one Execu- 

1 beto. tor 'may give away any goods of the 
Jeong =o Teſtarors or releaſe any: debts dueto 
_ ay wg him, therefore much 'more aſſent, 
afentof his -Which is no. more or greater work in 
compan. yet if,efte& then an atturnmenc of one leſſee 
a debt,hiscom-. upon grant of a reverſion. An if 
Patimay re- there want to pay debts, he only who 
—_ 3 aſfenced ſhall = wer for it of bis own ll 

5- W raed | 
So beld where $90ds , and not his compainons. But 
but one of the if this. Executor be eicher ander the 
Executors du- age of t7 years, or under coverture, 
TI A 97%. 4 woman married; tuich is not a- 

enedgmnie® 11. co give good afferi ro binde the 0: 
jor ag raul give good affent ro binder | 
rick and Chap- thers, no nor themſelyes , for hen 
pel.#.9 Zacobj. thereby the Fnfanc might draw a debt 
Kor 395. in bz upon himſele, and rhe wife upon her | 
nes husband;- by affenting. ro or paying I 

of a legacy, there nor being ſuftct- 
ent goods ro pay all debrs. Bur the 
husbands affent is ſufficient where the 
wife is Executor , for his afts whom 


ſhe hath choſen ro be her head , may 


prejudice ; 
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prejudice as well her as himſelfe; yea 
though ſhe were within age , yer he 
being of full age,his aſſent will tand 
200d. But it he, or another Execu- 
bor in his owne right be above 17. 
yeares of age, and under 21, I doubr 
whether now his affent will be ſuffi= 
acne, ar leaſt except the caſe be pur 
tar there be afſers ſufficient ; which 
pFrhaps may there be materaall , 
tough not inthe other. See more 
tereof after, in the ricle of Women 
Overr,and Infants executors. 
As to the fourth point; firſt there 
ly be an aſſent and ele&ion imp]y- 
@,as well asexpreſled : for ifin the 
Eviſeor bequelt the Legatee be ap- 
vinted ro doe ſome aft as inreſpect | 
i the legacy, and the Execuror doth Sceco.l1b.Intr, 
«cept ti rformance thereof, this 15%: I'EExe- 
pe rne pe Lonkes , cutor bemng de- 
Mounterh to an aſſent. So it the de- yes 6. 1:5. 
le beto an Executor for rhe educa- faid, the other 
M of ſome children, which he doth ſhould have it 
Kordingly educate, this makes an "_Y her death | 
_ ro 2 ve the thing by way of and : dee to 
v4Cy, and nor as EXEcutor, As aÞ*= jm, ge dying 
Rares by the cafe of Paramoor and inteſtate, yet 
aly, Plored, 543. Solfan horſe be held Aﬀers in 
Rearhed, and one offering ro buy bium- 
Z him 
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him of the Executor himfelfe , he di- 
retteth him to goe and buy the horſc 
of rhe Jegatee or if the Executor 

This 24.19. H. himfelfe offer money to the legarce 
7:Rot. 318-502 for the horſe, this implyerh an afſent 
lib.IntT.321- har ic fhould be the Þ, Ly the 
Onegavethe Far Ir ſhou the Legarees by! 

thirdpart of Wull: And fo was itheld inthe ca 
hisgoods to 4. between Low and Carter , whereth 
with whom Deviſe ofa terme did grant 1t tO th 


the Execut. aC- pp - | 
ned for 3- EXEcutor z and this acceprance of 


mount, and 3, Grant from him was held to inp) 
ſuedfor that the Executors afſent that ic ſhould: 
famme in debt his ro grant. Bur I ſee not well hon 


burnojudge- thar ſhould be Jaw, which in thela 
ment upon de- 


murrer- rer part of the Lo: Dyer is found, vs 
Trez7.Eliz in Where aterme was deviſed to 1.5. at 


ba.rege ke was made Executor, and after 


Where be-= deathof the Teſtator entred and 0c 


_ himflf cupied the lands a whole yeare will 


our proving the Will, that rhisW: 
an eleCtion to haveir as deviſee , 
nor as Executor. For firſt, heh 
good right to the terme as Execut0 
before Probat , and fo might clearel 
in that right have taken rhe profit 
although it had nor beene deviſed 
bequeathed ro him, and that befor 
any Will proved. Secondly,he coul 


not by right have it as legatce Wt] 


F 
As 
Ly 
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out aſſent ofhimſelfe or ſome orher as 7,,,- F1;.. | 
Executor. Therefore this generall It heby will i 
acceptation can. determine no eleCtj- bequeath it ro 
on, aselſewhere isheld. As for diſaf- L fo nr wif wit 
ſent or diſablement to affent; asif,, roy trac ahi 
tie Executor doe once declare his af © 
ene thar the legatee ſhall have his ]e= 
racy, he may rhen enter inco it, or 
ake ic, notwithſtanding the Execu- 
tors countermand, or revocation of 
is affenc afrer. So onthe other ſide, 

I thinke if he doe fully an | expreſly 
deny that the legacy ſhall rake effett, 
2 cannot after make a good afſent 
tiereunro ; for that ele&ion once 
made muſt jtand peremprory , beit 
©tlufall co afſent,or afſent. Yer Dnere 
ofthis, for that the refufall ro afſenc 
Way be checked by-ſentence or de- 
Tee,in the fpirituall Court,or Court 
Equity , and ſo an afſenc be infor- © _ 
td. Bur if the power of aſſenting be So ifrhe Ryo 
legally loſt by the meanes aforeſaid, Oe _— 
Y =. difabled ,. T ſee nor how any les ;.,viq, 74.49. 
fall intereſt can be transferred by F1;3. in Carters 
tar compelled afſent, howſoever de- caſe. 
1 &<d, And what is faid of a: legacy 19 Era:2+359 
queathed to another,:he ſame may 
* underſtood in caſe where rhe be» 
\ f 2 queſt 


The Office of 
queſt is to the Executor himfelfe,and 
he makes his elefion to have it as le- 
garee, or aSExecutor. Bur if where 
an Horſe is bequeathed to A. the Exe- 
cutor atrer the Teſtators death doth 
ride the horſe, or ufe him in the coach, 


orinthe Plough; I doe not take this 


to be any fuch diſagreement to the Ex- 
ecution of the Legacy, as that the 
Executor cannot after afſent to the 
Legarees having thereof, no more 
( though it be fomewhat more ) then 


where a drinking-cup is bequeathed, ſſ | 
andthe Executor, after the Teſtators * 


death, doth ule it to drinke in; nay, 


a leaſe of land be bequeathed tro 4}. 


and the Exec',continuerh the depaſt 
ring of the Teſtators cartell rhercin 
yer is not this any diſagreemet to tht 
execution of the Legacie : bur if chi 
leaſe-land were not ler our by the Te 
ſtaror from yeere ro yeere, and th 
Executor diſchargeth the Tenant,an 
taketh it into his hands at the yecr6 
end, this I conceive to be a dif-af{elt 
to the Legacie, and fo alſo perhaf: 
may his taking or diſtraining for al) 
xent thereupon due, after the Telt? 


tors death; yer am Inor reſolucc,thi 
che 


hi 
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the diſ-afſent is ſo peremprory and | 
unchangeable, as the affent , remem- | 
bring the caſe in King Henry the eight | 
his time, where a terme being gran- 14-FL3-23- 
ted by a Leſſee conditionally, ſo as 
the x Oak of the Leſſor could be had 
by ſuch a day, rhough cheLeſfors af- 
ſent were at one time denied, yet 
might itbe yeelded at another, fo as 
it were at any time before the day : 
Bur yer there it was held, thar if no 
time of aſſent were limited, then one 
expreſſe deniall or refufall would be 
peremptory, ſo as the refuſall were 
_ to the party to whom the 
aſſent was to be given,orherwiſe, if it 
werebur in ſpeech ro or among ſtran- 
gfers. This andrheformer caſe, 19. 
J £2. give rhe beſt light ro this point Dy, 259. After 
JF that TI remember. Now for diſable- choice once 
ment to aſſent, it was held in the fore- 729,n0v4- 
JF mentioned caſe of Low and Carter, Fon: 
that where a terme is bequeathed to 
MF 4, and afcer the Teſtators death , the 
x Execuror takes a new leaſe of theſame 
F lindfor more yeeres in poſſeſſion, or 
© begin preſently ; now by this was 
Y the terme left by the Teſtator ſurren- 
J wed anddrowned, fo as it could not 
L ; patlc 
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paſſe to A. by the Executors affenc 
after, 

And to the fifth point, viz. in what 
manner a leaſe for yeeres or other 
charrell reall may be bequeathed to 
one for a time, with remainder to ano- 
ther ; it hath been hererofore muck 
doubred, whena leaſe for yeeres was 
bequeathed to one for lite, or for fo 
many yeers as he ſhould live, whether 
rhe limitting of a remainder there- 
of after his deceaſe were of any vali- 
dity in law or not:and this doubt had 
this ground , any ſtate for life in the 
judgement of law is greater than any 
rerme for yeeres, therefore when a 
termer hath by his Will given his 
terme, or his houſe or land, which he 
fo hoJderh for yeers to one for life, or 
forſo many yeeres as he ſhall live; rhis 
Teftator and Deviſor hath not in the 
judgement of the law any eftate re- 
maining 11 him; and rherefore jt was 
r10ughr very hard for him ro give Or 
limic a remaindey to another : But af- 
ter many arguings and debatings , 1t 
was in the late Queenes tine reſolved | 
raatſtcha remainder was good, and | 
ther ifthe firſt Deviſcedied before the | 

rerime | 


f 
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terme expired , that then he to whom 
the remainder was limited , might 79700500 
acer and enjoy the refidue of the © 
terme: As for the giving of part of the 
yeers LO One, and the reſidue to the 
ther : viz, If the terme being twen= 
5yeers , the Leſfee bequeatherh ren 
thereofro his wife,and the remainder 
to his. Daughter : Of this no doubt 
wer was, bur rhat it was good , for 
that afcer rhe firſt ſtate limited, rhere 
t:mained a furtherterme, viz, tenne 
jeeres more in the Deviſor, whereof 
hz had powerrto diſpoſe , whereas in 
the other caſe,afrer the rerm limired ro 
one for life, there remained but a pof- 
tbility chat this life ſhould not rake 
up the whole rerme. Bur now, put we 
the caſe a third way, viz. that the ter- 
mor deviſech or bequearherh rhe 
thing in leaſe to one chiide intaile, 
and with remainder to anorher, and 
flieth, andthe firſt entererh, and dy- 
th withonrt iff e;. now whether ſhall 
tenext in remainder, or the Execu- 
tr of him ſo dying have rhe rerme re- 
lidue ; and this Caſe came in queſti- 
J 2n,and was adjudged abouc the nud- 
J feof King Fob his reigne , in the 
Z 4 Exche- 
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Exchequor, for there Maſter Hamond | 
holding by leafe for yeeres from the | 
Crowne,the Mannor of Akers in Kent, | 
deviſed the ſame by his Will ro Alex- 
ander Hamond his eldeſt fonne, and 
the heires males of his body, with 
remainder to Rafe Hamend, another 
ſonnein like manner, and the like 
Both A4lexan- remainder ro Thomas Hamond, and 
der and Raife made the ſaid Alex.Executor,who at- 
were Execu- ter his fathers deceafe, elefted to rake 


tag as Legatory, and after Rzlfe Hamond 


ference. died, leaving ifſue male, and making 
his wite Executrix; Alex.nder not ha- 
vingiſſue male, granted the whole 


terme by deed to B. and C. for the be- 
hoofe of himſelf and his Wife, during 
their lives, and after to the uſe of his 
yongeſt daughter , whom Sir Revert 
Lewkenor married ; then Alexander 
dying withour ifſue male, the wite, 
and Executrix of Ralfe Hammond en- 
tred, claiming the terme, and being 
kept out, ſealed a Leaſe, whereupon 
an Fjec?. firme was brought, and 4 
Tury appearing at the Barre in the 
Exchequer,tound a ſpeciall verdi@ 10 | 
effec UV? ſupra. And inargument of | 
this caſe, firſt the maine queſtio" | 
Was, þ 
[ 


————_ — 
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was,whether this caſe were all one in 
| Law with the former , where a terme 


| was deviſed ro one for life, with - 


remainder over ſo as, by death of 
Alexander Hamond without iſſue 
male, rhe terme ſhould goe to the 
next in remainder, as in the other 
Caſe, by the death of the Devilee for 
life, dying within rhe terme, it ſhould 
doe. And onthe Plaintiffes part it 
was urged to be all one, ſo that by 
vertue of rhe Bequeſts ſupra, Alexan- 
ar hadan eftate ro him, and his Exe- 
cutors only, ſolong as there ſhould 
be heires males of his body , and hee 
dying without ſuch iſſue, the terme 
remained to the Executors of Ralfe, 
who had the remainder in like man- 
ter, andleft iſſue mate, which {ll 11- 
ved, and fo that ſeate of Kaſfe yer had 
continuance. For it was admitted by 
the counſell on that fide, that the 
terme could nor goe to the iflue male 
df Ralfe, according to the words,and 
mtenc of the Will, Gnce it was impol- 
ible to make a terme to deſcend 
without A& of Parliament, This 
therefore they ſaid the Law ſhould 
worke, which was neereſt wo the 

- 
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intent,viz.that after Alexanders death | 
it ſhoald goe firſt ro his Executors, | 
and Afſignees,ſo long as ifſue male of }; 
his body doth continue, and for wane | 
of fuch ifſne, rhen to Ralfe his Execu- 
cors and Afſignees, fo long as his ſue 
male ſhonld laſt, and therefore in this 
caſe,the iſſue male of Alex.failing,the | 
Executor of Ratfe , whoſe iſſue male I}: 
fayleth not, ſhould enjoy the rerme, |; 
and fo judgement ought to be given 
for the Plaintiffe, being Lefſee of that | 
Execurtor : on the other fide, it was 
ſaid by the Defendants Connfell, that | 
this Caſe differerh much from rhe o- 
ther Caſe, where the terme or Lafid 
held by Leaſe , is given bur for life to 
the firſt, with remainder to another z 
which Caſe, as having been often re- 
folved, was clecrly admirted tobe 
good Law; for in that Caſe, rhe in- 
rent of the Teſtaror might. and did 
rake effect. Burin this Cafe , if the 
Land thould goe io the Executors, 
and Aſſignees of Ralfe: Himond , It 
mult goe againſtrhe intenc of rhe Te- |} 1 
ſtator, whoſe mind,and Will was,as it | 
appears by his word.rhat it ſhould go " 
only rotheifſuc male of one ſon after | 
alldo- } 
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| another , and nor ro any Executors. 
INow then fincerhis intent wasſocon- 
rary to the rules of Law that it could 
nor rake effe& , therefore.ir muſt be 
5oide: and fo all the words ct heires 
Male ſtanding voyd, the Will is to be 
conſtrued as a fole and abſolute gift, 
nd bequeſted to rhe ſaid Alexander, 
nd conſequently the terme mnſt 
702 to his Executors, and af- 
:gnes. And for this point refemblance 
was made to a Cafe reſolved in the 
kings Bench, where a Leaſe was 
Emade by indenr. to A. Habend.to A.B, Vindſmore and 
nd C., for their lives: now becauſe B. REN "_ 
ind C. could rake nothing, 1t was re- Vibe, : 
blved that 4. ſhould: not have ir for argued _—_— 
their lives, bur for his own only. This Tr. 20, Elix. 
YL Caſe was ſaid to come very cloſe in adjudged. 
JYcaſon tothe Caſe in queſtion; for as 
Fire the intent of the Leaſe was that 
5. and {\. ſhould be eſtared for their 
© livzs, and fince that could not bee, 
J therefore the naming of them ſhould 
Je utterly voide, and as if they had 
J for at all beennamed; and their lives 
ſhall nor ſtand as a meaſure for the e- 
ſtate of 4. So in another Caſe the 
Intent of the Will, being rharrhe 
Leafe 
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Leaſe or Land Leaſed ſhould goto the | 
heires Males of the body; firſt,of Alexe || ; 
ander, and after of Kalph; fince this | 
cannot be, therefore the words, and 
name of heires males ſhould ſtand for 
a meere blancke and cipher, and not 
ro meaſure out any ſtate to the ſaid} 
Alex, and Rs. and their Executors and! 
aſſignes. Alſo it was faid on the de-! 
fendants part thar an eſtate for life in| 
che judgement of Law is of fo ſhort,} 
and uncertaine continuance,thar if A} 
make a Leaſeto Þ. for his life, and}, 
after make a Leaſe of the ſaine Land to} 
C + for years, now , ſhall not this latter}}.. 
Leaſe be void abſolutely, for any part fy 
of the term, bur fhall ſtand in ex, 
peCtance of the dearth of PB, and as, 
foone as he dyerh , ſhall rake effetY 
Immediately, whereas ifthe Leaſe tolF 1. 
B. had been for ten yeers or any like| 
rerm, then the Leaſe ro C. ſhould} 
bave been voyd for ſo many yeeres ol 
his rerme, thus ic appeares thar a State} 
for life is very momentary in thet 
judgement of Law , and not reputed} 
of any certaine continuance ſo much} 
as for a day , but it isotherwiſe of al} 
eſtate taile, fo as if A, having given}; 
Land}. 
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Land to B.in taile,doth afrer(withour 


denture which makes an Eftoppell ) 


make a Leaſe to C. for x>j.years, and 
then B. dyeth withour iſſue during 
the term, yer ſhall norche Leaſe take 
effe&, becauſe ir was utterly voyde 
ar the firſt making, Foreſtatetayle 


J being a ſtate of inheritance may 
$2 the intendment , and judge- 
g ment of Law have continuance 
| for ever , as appeares both by 
{the Caſe of Adams and Lambert, 


J whereir is held within the Statute of 
J Chanceries which ſpeakes of gifts to 
E ave continuance for ever. There- 


Wl tare for life. Againe ir was ſaid by 


fore a reverſion upon an eſtate tayle is 
ho affers, nor giveth cauſe of receipr, 
atherwiſe in all theſe Caſes ir 1s tou- 
ching a reverfion expe&ant upon a 


J 'te defendants councell that an eſtate 
J uy belimitted ro A. and his heires 
J during rhe life of B. with remainder 


tC. as in Chudlzes Caſe was reſolved: 


J but if Land be given ro'A4. andhis 


icires, fo long as B. ſhall have heires 


males with remainder over to C. this 
4 7emainder is utterly void, So asrhere 
J's in the judgement of Law a great 


diffe- 
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difference between the largeneſfe,ane 
continuance of aneſtate taile, and of 
an eſtate for life. Andif C which is 
worth the obſerving) a fee {imple can 
not afford a remainder to bee drawn 
out of it after ſuch agifcro one, and 
his heires during the continuance o 
an eſtate tayle, or of the meaſure] 
thereof ; much lefſe can a terme yeeld} 
fuch large thongs ro be cut our of it, 
as a remainder after an eſtate to one 
ſo long as he ſhall have heires ofhis| 
body,or heires Males,whica is all one. 
And in this caſe the remainder was 
held voyd by Baldwin and Shelley, 
though Englefield were of contrary 
28 H.8,Dyef.7 opinion, as the Lord Dyer ſheweth, 
Further it was ſaid , that if ach a con- 
veyance by Will ſhould ſtand good,ir 
would raifc a perpetuiry nor to be cut 
off, by any recovery. | 
Bur whereas the caſe of Hamond 
hath been related before, (fo by way 
of admitrance ir was argued as a gift, 
and bequeſt ro 4: Ham. and rhe heires 
Males of his body, with remainder in 
likemanner to Ralfe, The rrarth of the 
caſe was , that the words of the Will, 
wereonly to Akxander, and his heires | 
Males | 
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$ Males ( not ſpeaking of his body) and 
, ſo to Ralfe, which as was urged by the 
| Defendants counſell , made rhe Caſe 
ſtronger againſt the Plainciffe : for 
| admic thar the former way Acbhxander 
ſhould have bad bur a ſtate determi- 
q nable upon the continuance ofhis if- 
| ſue Males, yet here not ſo. Since the 
| reaſon why in Wils,luch a deviſe being 
made, the Law fhould fapply the 
| words (of the body ) is only to make 
| an eſtate tayle tro the ifſues Male ac- 
cording tothe Teſtators intent. Now 
| in this caſe of terme for years ſo be- 
queathed, no eſtate rayle could pofſli- 
bly be, though theſe words had been 
inthe Will ; and therefore the mo« 
tive to the Law fayling, no ſuch ſup- 
ply will be made by the Law, finceir 
would be to no purpoſe: conſequently 
here was neither ſtate tayle nor iffues 
or heires Males of the body,on whoſe 
continuance this ſtate of Alex. ſhauld 
be determinable Therefore it was an 
abſolute, and rotall bequeſt of rhe 
terme to Akxander for ever , viz. 10 
long as the Terme ſhould continue : 
lor as a bequeſt ro him, an4 his heires; 
{da bequeſt to ane and his heires, Is 


as 


The Office of 
as much as if it had been to him for e- 
ver. 

And this Cafe afcer ſix arguments, 
on each fide art the Barre ( if I much 
miſtake not ) was upon argument 
by the Barons adjudged for the De- 
fendant , by the Lord chiefe Baron 
T anfield, and Maſter Baron Bromfey, 
Maſter Baron Denbam , ( who onely 
heard, as I take ir , one argument on 
each fide , made of purpoſe in reſpe& 
of his comming into his place after rhe 
former arguments ) being of the con- 
trary opinion: and the judgement 
proceeded upon the point formerly 
rouched.rhat as this caſe was,the ſtate 
of Alexander did not end by his death, 
and remain to the Executors of Ratfe. 
Other points were ſtirred which will 
be rouched upon other diviſftons after 
in this Chapter. Ir will be obſerved 
that TI doe more fully expreſſe reaſons, 
and points inforced on the defendants 
part, thenonthe Plaintiffes, where- 
of let theſe rwo reaſons be accepted. 
Firſt , That TI berrer could relate that 
then che other , being the firſt who 
argued for the defendant, and hea- 


ring little of that which was by orhc / 
ai 
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{id on either fide after , norhearmg 
theCourts , Nec a4 hoc conditFus , nec 
pedibus fortts., Secondly, the labour 
dd lie on the defendants part to prove 
tharthis Caſe differed from the com- 
mon caſe of deviſeto one for lite, with 
remammder £o another. 
Weare now come ro the fixt point, 
v3z. that where Houſe -or Land held 
by leaſe, or the profits thereof, or 
the leaſe or terme ir ſelte, which 1n a 
Will makes no difference, is bequea- 
hedro A. for life , or for ſome part of 
hererm with che remainder ro B.and 
lhe Executor affſenteth that A. ſhall | 
njoy his bequeſt, whether this ſhall 7!0:d.545.6. 
mure ro B. alſo fince without the ©9794 47- 
Executors aſſznr, no legacy can take 
ff: &. And ithath been reſolved that 
Mis afſent-ſhall be effeuall,as wel to 
ilithe remainders as to the firſt eſtare; 
nd«{o according to former refoluti- 
ns, it was admitred in Hamords caſe, 
tar Axander his aſſent ts rake as le- 
tee fuffice(if che bequeſt had been 
mod) for the remainders to Rafe, 
ad others. And the reaſon of this 
Ubtles is becanſe here the particu- 
7 eſtare, and rhe renainder are all 
X Aa but 


but one eſtare in Law , they make but 
onedegree in a Writ of Entre, nor} 
{hall have but one yeareand a day to, 
enter for mortmaine ; And an atturnefſ. 
meat to the grantee of a rent or rever+| 
fton for life with remainder over,dothj] + 
enure alſo to the remainder , which,” 
being an affenc hath much affinity co,” 
that of che Executor, each tending 
ro perfet the grant of another man 
Now then whereas ir was urged 1 
Hamonds Caſe , that the ſtate limitrec 
to Raje , ſhould rake effeCt nor asare 
mainder, but as a new eſtate to com 
mence futurely, viz, when Alexande 
ſhould be dead without ifſue male : 1 
it ſhould be admirred to be fo, rhe 
. could not the affent of the firſt ſtate tc 
Alexander have enured to this, f1nc 
to a remainder it worketh as bein 
one eſtate with the firſt, whichrealo 
muſt faile the other way. This diffe 
rence berweena remainder, and ne\ 
ſtare future brings re my minde ti. 
caſc of a rent by way of new Creatio 
granted by C. out of Land ro 4. fo 
life or in taile with the remainder! 
B, in like manner : where it hath prc 


bably been held , although this 1lin 
tarion 


au EXECUTOR, 


|tationto B. cannot be good by way of 
Jiemainder, becauſe C.had noeſtare in - 
Jiterent remaining with him, when he 
J=ade che grant ro A, yer ſhould ir bee 
$;ood by way of new grant , and crea- 
ton to commence fururely. But this 
wubrles cannot ſo be bur with a diffe- 
Fence, for if che grant were by inden- 
ure berween C.onrhe-one part,8& A. 
nly on the other part, now Z. being 
0 party-to the Deed can take nothing * 
7 ir,except by way of remainder; hut ' 
the were party to the indenture,or, 
tthe grant were by Deed poll to 
Which all men are alike parties , then 
thappily may enure as a future grant 
9B. This not impertinenr, bak 
Now as the Executors afJent to one 
Unot enure to anorher,though of the. 
me thing, except by way ofremain-' 
=, fo neither can ir any way where 
things are not rhe ſame , except 
" very ſpeciall caſes; as ifa termor 
Queatha rent to a, and rhe Land 
(elfero B, the Exccutors aſſent rhat 
Mhould have the renr,isno afſentrhat Plowd. Com. 
Mould havethe Land; yerT think 527+ 12 Bret & 
A the affenc thar B, ſhould have th Rigdens Cale. 


| J | 
nd, doth imply the aflent thar A. pr Ti 
Aa 2 (hould 
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ſhould have the rent. Firſt, for that 


the reſtraint impoſed by the Law, as | 


£ 
- 


|; 
| 


| 


Fainſt rhe paſſing of a charcell by a | 


Will wichour: che Executors afferr, 
being our of reſpe& ro rhe payment 
of the Teſtators debts : now if rhe 
Land ſhall: pafſe ro ÞB, ir 1s no more as 
Vvajleable tothe Teſtarors debts, that 
it. paſſe diſcharged of the rent, rhan 
charged. Secondl.., fince-the gift and 
bequeſt was of the Land charged with 
the rent, therefore if this bequeſt {ball 
take effe& it ſhall carry theLandac- 
cording to the Teſtators intent, viz- 
with this| charge upon it: for whal 
elſe doth the Executor in this bur at- 
ſent thatrhe Will of rheT< ſtator here 
in doe ſtand and rake effe&, and.con- 
ſequently B,muſt rake che rermaccor 
ding tothe Will, and not in-apy diffe 
YENt OF CONETAry manner. _ + 
Next wee are to confider- of the 
manner of afſents by Executors;whic 
bach ſome aftnity with che fourt!: 
cint : bur here we ſhal] conſider 0D 
y ofafſents conditionall ; now to th! 
purpoſe we will calt our eyes up) 
two ſorts of conditions, v72. Prece 
dent and ſubſequent. Asforthefor 
| m 


 ——_—Cw 


mer,an Executor may ro a legatee ab- 

{ ſolurely give aſſent upon a condition 
ſ precedent, as thus. IT am contenr, 
that if yon can ger and bring in to me 
luch a bond wherein the Teſtator 
ſtood bound unto 7. S. that then you 
enter upon the term,ortake the Corn 
or Cattell ro you bequeathed. So 
of other like conditions which may 
precede the affent, as if yon can get 
ne afſent of my co-executor,or if you 
vill pay the arrerages of rent to the 
efforbehind at the teftators death,orif 
fou will pay the wages already due to 
he fervants attending abour the Car- 
&]l or Corn royou bequeathed. In 
Wis Caſe, ifthe condition be not per- 

bornies, there isno afſent, andthere- 
bre the conditioning in this manner 
8good. Burifitbe upon a condiri- 
n ſuabſequenr, as thus,[ do agree,that 
$02 ſhall have the thing bequeathed 
vyou, provided thar you ſhall pay 
much yearly to m2 , or to fucha 
Tedicor of the Teſtaror , now the Le-- 
Mceenring into or taking the rhing 
quearhed, (hall nor loſe it againe 
7 failing ro perform the condicion 
terwards, for the Fxecutor by his 
| Aa 3 alſ=nr 
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afſent cannot make that legacy condir 
rtionall which the Teſtator gave abſo- 
lately, no more than he can make that 
bequeſt ro be abſolute , which the Te- 
ſtator gave conditionally , except by 
a releaſe made of the condition.. . As 
in other things, fo in this the Execu- 
tors aſſent is like tothe atturnment 
of a Leſſee, which cannot be upona 
cendition ſubſequent , where the 
grant 15 abſolute or wichout conditi-f 
on, though yer he may to his at- 
tyrnment prefix a condition prece- 
dent. FI Ie 

In the eighth place we are touch» 
ing the bequeſt of Leaſes or Chatrels 
reall, ro conhider what manner of in- 
rereſt one ro whom a remainder of a 
Term after the death of another is li- 
mitted , hath, and wherher he may 
grantthe.'ſame or diſpoſe thereof du 
ring the life of the firſt. Andas ro tha 
itis cleare that he hath but a poſlibili 
ty of remainder, for that poſlibly th6 
whole Term may be ſpent in che lite 
ofthe firſt , ro whom during his or he 
life ir is bequeathed ; now a meer po 
ſibilicy isnorgranrable. Thereto! 
was it reſolved in the late Queeny 

t11e 
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time , where he in remaindergranted | 
or ſold his ſtate or intereſt to another 99 £5x: Fuſes 
during the time of the firit , that this * © 
prant was utterly void , becauſe a pot- 
ſibility cannor be granted; but where- 
as ſome opinton in that caſe was deli- 


rered thar this poſſibility could nor £47725 Cat. 
de releaſed, no a rr ve  - FLEE 
nath fince been reſolved rhat he in the 
remainder by his Deed of grant or re- 
leaſe to the deviſe for life may make 
dis eftate, which before was determin- 
able by his death to be now abſolute , 
lo as it ſhall continue to his executors, 
adminiſtrators , and aſlignes afrer his 
death during the whole rerm. Ir may 
be that what was conceived in the faid 
caſe of Fulſey , negatively of the vali- 
lity of a releaſe by him in the remain- 
der, might be meant or perhaps ex- 
prefled of a releaſe to him in there- 
rerfion; but ſurely me thinks though 
be could nor ſurrender, yer his releafe 
or defeafance to him in reverhon or 
remainder having the freehold or in- 
herirance , ſhould diffolve or deſtroy 
this termrelidue after the death ofthe 
deviſce for life, (o as there thefree- 
hold ſhould be diſcharged thereof. 
Aa 4. Bur 
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But ©«e. for 1 have not known this 
in queition. As for the other point 
of F«ifeys caſe , it was in the faid latrer 
caſe of Lampet confirmed and admired 
for good law, 232. that this poſfibili- 


_tyof remainder could not be aliened 
- nor conveyed to a ſtranger. 


Plow.5 20. 
wWoelcden and 

- Elkington, 10. 
EL.D.tz77. 19 
E1iz.D.359- 
Cont. $ ED: 
253-8 33 HS: 
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Now we are come ro the ninth 
point, v7z. to examine whether any 
att of rhe deviſee for life can fruſtrate 
or defeat him in the remainder of the 
term , and whether by the aft of God, 
viz, the death of him in the remainder 
before the firſt deviſe forlife ſhall de- 
featir. Asto the firſt, it hath divers 
times bin reſolved,thatno grant ma 7c 
by the firſt man, can cur off or defear 
the ſecond, though formerly it were 
held otherwiſe ; but according tothe 
latter reſolution was it alſo held or ad- 
mitred by all in the ſaid cafe of Hs- 
mond, where was ſuch a grant. And 
asthis cannor be done by Tired grant 
or alienation, no more can it by an 
indire&,” orimplyed, asby taking of 
anew Leaſe , which 1s a ſurrender 1n 
law ofthe old Leaſe , no more then by 
an expreſſe ſurrender. Nor doubtles 
by outlawry , whereby the term » 

che 


an EXECUTOR, 387 
the frſtdeviſee 1s ſetled inthe crown. 
Bur if we pur the caſe further of waſie 
committed by the tenam for life, or 
breach of condition by not payment 
of the rent, or otherwile: rhele for the 
whole in the latter caſe, and for the 
part waſted in the former , doe ſo de- 
{roy theleaſe, and pur the reverſ10- 
ner in Statr quo pris, as that allre- 
mainders muſt needes faile ; ſo ofa 
fkcoffement or other like forfeiture by 
fine. As for rhe death of him in 
remainder, it was urged in the caſe 
of Hamozd , that fance it was buta 
meer poſlibility , if ir could nor take 
cfte&, and become an eſtate in rhe 
life of him to whom: it was limited, ic 
could nor ſettle in his Excecutor; and 
£0 thar puypoſe were ciredthe caſe of 
the Refor of Chedington, and more 
expreſly as refolved in the point, the zreicder and 
caſe of Price & Atmore, Burt the Court Eh. ub; ſupra. 
reſolved (& found former reſolutions But therethe 
inother courts that way\that thedearh PT REVET 


: - me eſtioned, 
ofhiminthe-remainder did, nor hin- ar ſuch 
der,bur char it may ſettle as wellin his death was 


Executors upon. the death of the there. 
deviſce, as it ſhould have done in him- 


(elfe, it he had overtived the firſt de= 


yilee 
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viſee for life, If the Leffor enter and 
levie afine, and the Deviſee for life 
enters nor, nor claimes in five yeers, 
he in the remainder may enter, as ha- 
ving a right fururely accrued. 

Inthe laſt place, wee intermedled 
only with Leaſes bequeathed, where- 
in yet is tobeunderitood , that what 
thereof is ſpoken, is ro be extended 
to, and underſtood of all other chat- 
tellsreall, as wardſhip of body and 
Lands, eſtates by extent upon Sta- 
tutes or Judgements, termes other- 
wile then by leaſe, in faires, markers, 
rents, annuities, commons , adyow= 
ſons,and other profas ; yea,one fingle 
next avoidance of a Chprch. Now 
we core toconfider of bequeſts per- 
ſonall, principally, ifnor onely , viz. 
how ſuch may be forteired,loft,or re- 
voked, Furſtrhen, we will confider 


revocation and Oithe as of the Legatee; fecondly 
other lofſe of of the afts of God; thirdly , of rhe 


Lepacie. 


S5w1n, de 7f- 


flam-352,353. 


acts of the Teſtator. The Legatee, 
as from the Civilians I learne, may 
forfeit his Legacie by his miſ=carri- 
age towards the Will : as if hee uſe 
means to have it concealed and =o 


from being known, and confequently 
| | pro- 
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proved- So if hee accuſe ir of fallity. Except as tll- 
So againe, if he deface or deſtroy the tor or guardi- 
Will. Alfo, if being by che Will ap- an he acculeiz. 
pointed to be Tutor or Educator of a 
Childe, he refuferh fo to be ; ſo ſaith 
M'. Swinborne : but Silveſier Prierive Sum Silu.z64- 
ſeemsro me oppoſire in that where 
he ſaith, Si kgatum faerit aliquid ea 
conditione ut jaciat aliquid, tale legatum 
non eſt conditionale, ſed modale ; ſo aghe 
takes away the force of a Condition 
from words conditionall, whereas the 
other without words conditionall 
raiſeth a Condition implied. Laſtly, 
tf the Legatce preſume roo farre upon 
the ſtrength of rhe bequeſt to him, fo 
as hee taketh the thing bequearhed 
withoutthe conſent of the Executor ; 
thus alſo doth he forfeit his Legacic, 
ich M", Swinborne, unleſſerhe Te- ne jeftum.252. 
ftaror did will and appoint he ſhould 
ſo doe. The falling into enmirie . 
with the Teſtator, will be confidered 
of more fitly, as I cake it, among the 
atts of the Teſtaror. Tn the next place 
ler us ſee what afts of God ſhall cauſc 
a Legacie not to take effe&,firſt chus : 

If the Legatee die before rhe Teſta- 
tor, thislegacie is loſt , and his Exe- 
curor 
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cutor ſhall not ay So alfo faiih 


Maſter Swinborne, 3t ir be appointed 


, | tobepaid afterche deadhof the Exe- 
De tefiaM-255. cutor, and the Legatee dieth before 


phos "ov the Executor, it is loſt; and ſo alfo if 
there were di» he die before rhe condition perfornt 
vers cayes of ed, fairhhe. Ler us come now to 
og an time of payment, and death before it. 
died beforethe If there bea day cerraine, limited for 
laſt; his Exec. Pay Ment, and the Legatee die before 
fall haveir, that day, his Executor ſhall have the 
14,v2,24.H.S. Legacie; contrariwiſe, if the payment 
OLE Ph were limited to be made when rhe 
rd ->, Legatee ſhould be married : bar if it 
were only expreſſed to be towards 

the marriage of the Legaree , and 

ſhe die before marriage , her Execu- 

cors ſhall have it, ſaunh Sminborne, 

Now pur the caſe, that a Legacte 1s 
bequearhedto B. ro be paid when he 

ſhall be five and twenty yeers old,and 

B. dyerh be'ore that age, 1: ſhall now 

be paid to the Executor, and that pre- 

Sum-Sily.:83, ſent]y, without ſtaying rill B ſhould 
According ave been of that age, faith Prier. Nay, 
nercto; vids faith Swinborne, if the words of the 
= 4 ml w_ Will be fo, viz. when he ſhall come 
opinionem Tu. © ſuch an age, then if he die before, 
flicier. ms Executors ſhall not have it «0 
ur 
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bur if the bequeſt be general], and fur- 
ther it is added in the Will, that the 
Teſtator would have that Legacie 
paid rhe Legatee ar ſuch an age;there, 
though he die before ſuch age, yer his 
Executors ſhall have the ſumme be- 
queathed. The difference may ſeem 
very nice, yet happily It wants 
not. ſome probable colour of rea- 
ſon. 


| Now laſtly, Letus come to the Te- 


tarorsowne a&, who cleerly hath AQ of the 


powerto revoke or countermand any 
Legacic , though he revoke nor the 
reſt ofthe Will; and here firſt of re- 
vocation preſumed. It therefall out 
Graves inimicitie inter legautem Of leg a= 
tartum, legatum caducum efficitur, ſaith 
the Summiltz Sed nor propter leves,faith 
he, & ſi graves ſt tamen redeant ad ami- 
citiam, retmegratur lgatum, that 1s, by 
grievous enmitie after a rifing, and 
never reconciled betweene.the Teſta- 
tor and Legatee, the Legacie is diiſo]- 
ved, otherwiſe of a light breach , or 
falling out, though it continue untill 
the death of the Teſtator, This I con- 
ceived to be rather fit for this place,as 
an ACt of the Teſtator, then to be 

recka- 


Teſtator. 
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reckoned or regiſtred among the afts 
or forfeitures of the Legaree, for har 
it is not by the Summiſt made materi- 
all,or any point of difference,wherher 
rhe Legaree gaveuſt cauſe of offence, 
orthatthe Teſtator unjuſtly concet- 
ved diſpleaſure , and fo grew into 
cauſelefſe enmiry. Therefore alſo 
doeT hold it of the nature of a revo- 
cation implyed or preſumed ; for that 
alrhough no revocation be made, yer 
;ancerhe Teſtator hath ceaſed ro beare 
good will to the Legatee , hee can- 
not be intended to will him good,nor 


conſequently ro be of the fame minde, 


rouching the benefiting ofhim, as he 
was when he made his Will : Yer here 


againe tt 1s worth the conſideration 


whether the circumſtance following 
may not make a difference in the Caſe 


thus; that where the Teſtator dieth | 
ſhorrly afcer the breach and enmirie | 


growne, and before he come to rhe 


place where his Will is, or atleaſtto | 
opportunity of peruſing and refor- | 


ming the ſame: There rhis very altera- 
tion of affeion , ſhould make an al- 
ecration in the Will, and a revocation 
of che amicable bequeſt, But where 

he 
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heliving a good ſpace after, and com- 
ming to the place where his Will 
was, and ſpecially if he doe again per- 
uſe it, and yet doth not crofle nor 
expunge that bequeſt, here it may be 
preſumed, that either his enmity cea- 
(ed,or that fo farre asto continue this 
bequeſt, the charity or other motives 
inducing him to make it, ſtood un- 
vanquiſhed, and not extinguiſhed by 
this breach of former amity. For as 
the continuance of time and oportu- 
nity after the making of a verball or 
nuncupative Will, without reducing 
i to writings and cauſing it to be at- 
teſted by witneſſes, though the Teſta- 
tor five divers yeeres after, doth 
trongly argue his intent not to con- 
tinue, that what-was done in an ex- 
tremity ſhould ſtand as his Will: fo 
on the contrary , the permitting of a 
bequeſt expreſſed in a written Will, 
to continne without any croſling, 
blotting, or defacing , may argue a» 
zainſt contrary preſumption, the Te- 
itators minde,tbat it ſhould continue 
as part of his Will. But now let us 
conſider of more expreſle Revocati- 
0n, and to that purpoſe will I "oy a 

ate 
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late decree inthe Chancery, made by 
the Lord Keeper , according to the 
opinion of the Maſter of the Rolls, 
rhree Judges, and two DoCttors, Ma- 
ſters of the Courr ; Berweene Robert 
Eyre and William Eyre complainanrs, 
and Heſter, late wife of Chriſtopher 
Fyretheir brother , and now Wife of 
Sir Francis Wortley Defendant ; Thus 
was the Caſe. The 'fſazd Chreſtopher 
Eyre, 15, Facobz, by his laſt Will and 
Teſtament, giverh and bequeatherh 
ro the faid Robert Eyrehis brother, an 
hundred pounds, and to the ſaid ik 
liam his brother a thouſand pounds, 
and givesto the ſaid Heſter his Wite 
all the refidue of his eſtate, and makes 
and ordaines the ſaid Hefter his ſole 
and only Executrix, faving for rhe 
only performance of his Will, ordains 
Robert Eyre and /illiam Eyre, his faid 
brothers , whom he intreatsro Joyne 
as Execurors in truſt with his Witc 
for the betcer performance of this his 
laft Will. Afterwards, 5. Fan.x 624- 
being ſick of the Sicknefle, whereof he 
died, he was moved by Maſter Dam- 
port, and Maſter Stone, ro ferrle his c- 


(tare; ro which motion hee yeelded, 
| an 
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and M, Stone and M. Damport did de- 
mand of the ſaid Chriſtopher , what 
friend he rhought fitreſt ro be his Exe- 
cutor, and to whom hee would com- 
mir the care of diſcharging his fane- 
ralls, and performing his Will, whe- 
ther he truſted any perfun more rhan 
his wife, to be his Executor ? To 
whom he anſwered , T hat his Wife 
was the fitteſt perfon for that pur- 
poſe, and therefore ſhould be hig 
lole Executrix, and then the Telſta- 
tor was moved by M. Store, ro glve, 
and bequeath Legacies to his Father, 
to his Brethren, and to his kindred, 
whereunto he anſwered , Hee would 
zve or leave them norhing, and being 
urther put in minde to remember his 
riends and others, gave and bequea- 
hed to Liomel] Atwood his God-child, 
20 or 208. and being thereupon mo-« 
red by his Wife, to give his faid God- 
bonne more, or agreater Legacie, or 
M21ike in effec; faid, Thou know- 
et not whar rhou doſt,do2 nor wrong 
hy felfe, Twenry or Thirty ſhillings 
5 money in a poore bodies purſe, or 
nelike in effe&, and the relt, helefe 
hem to his wives diſcreuivn or diſpo- 

B b- fitions 
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fiction, and the ſaid Teftator did 
ſpeak the words aforeſaid, or the like 
in efte&, Anime teſtzindi & witimim 
zoluntat, declarandi , as the witneſſes 
then preſent did conceive. 
This Will was proved by the oath 
ot the faid Heſter , and this Cedicell bes}. 
0rd.z7. fun. Ingpleaded, as arevocation of the 
#.2.Carolire- ſaid bequeſts,, The 1aid Maſter of rhe 
gis. Rolles, Judges, and Doors, weref 
by the Lord Keeper, and the order off, 
the Court,defired ro reduce the mat- 
ter upon the Will, and Codice/ into 
a Caſe, and ro certihe their opinions, 
whether the faid {0dicel/ were a Res 
yocarion of the Legacies given to the 
Plaintiffes or not. And they after 
counſell heard ar fererall rimes. viz, 
borh Common Lawyers, and Civil- 
lians, and many howers ſpent in 
conference rogether , did finally rc- 
ſolve with one unanimous conſent, 
That the Legacies ro the Plaintiff 
given, were not by che ſaid Codicth 
revoked, and fo cerrificd under theit 
hands, upon reading whereof 25. N*|þ. 
vember, Decree being reſolved to be; 
made if cafe were nor ſhewed to thi 
contrary. 27 Neversber, on which ny 
tic 


Ne eee Es 
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the defendamts counſell before the 
FLord Keeper, in the preſence of the 
'Emaſter of rhe Rolles: and the faid 
Fthree Judges, and Sir Jeb» Heyward 
alleadging whar they could in ſtay 
of the faid decree, It was by a gene- 
rall concurrence of opinion decreed, 
"Ihr the legacies given co the ſaid 
Iplaintiffes,ſhould be ro chem payd on 
our Lady-ever with 20, Nobles in the 
Pundred for the derainmenc thereof. 
his caſe I thought fit ro relate ſome- 
what at large, becaufe ic pircheth 
pon the point of revocation with- 
ut plaine, full, and expreflerermes. 
ind furely as Wils are to be made 
ur of diſpeling memories and un- 
erſtandings, ſo alfo with deliberare 
nd adviſed judgements ; and there- 
Fre by like reaſon norto be counter- 
inded or revoked by ficke or f]1ghr 
&prefſions. And this ſeemesro me 
ry agreeable with the rule andrea- 
mM of rhe common Law. Foras rea« 
Mm it ſelf dorh diate, that Ntbs! tam 
Mewtanen eſt equitati naturali, quan 
umquodgue difſolvi eodem modo que 
nficzter ; So haththe common Law 
England, in my underſtanding, re- 
Bb 2 ſolved: 


mn 
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ſulved. Asfor the purpoſe;if the King 
preſent a Clarke ro a Church , and 
heis thereupon admitted, and inſti- 
tured rhereunto : Now yer before 
induCtion may this be revoked as a 
Will may. Yer ifthe King ſhall after, 
and before induQion,preſent another 
man to this Church, without an ex- 
preſte repeale or countermand of the 
70 helve this former preſentation, it ſhall nor here- 
wadhhe Statute Þy be revoked, So if Lands were 
made 27 El;z, conveyed to certaine uſes , with 4 
cap.d. clauſe or power of revocation ; the 
ſale of the ſame ro another did not 
revoke the former. Bur it a ſtate were 
meerly at will, then the conveyance 
to another , by the common Law , * 
monnred to a revocation. Therefor 
was the Statute made temp, Henrici 5, 
5s.8.8.cap.g, toredrefſerhis, viz. That where tht 
King had granted Jands , or orb 
things ro one during his pleaſare,th1 
{ſhould not be revoked by a grant t9 
anorher , wichourt recitall of the fo'Þ 
mer , and declaration that the King 
had determined his pleafure. | 
Being now to confider of relatl 
on in the Executors aflent; it is me! 
that ſ1nec theſe diſcourſes are prinG 


pally 


— 
— 
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pally intended for thoſe who are not 
grounded Studemes in, or profeffors 
of the Law , that we ſhew what we 
meane by Relation, or what it 1s in 
Law. Thus therefore be 1t conceived; 
that Refation is a kinde of fiftion in 
Law, making a thing done at one 
time to be accepted, *& reputed,or to 
*E flave its operation as if it had beene 
done at another time paſt. As for the 
purpoſe : A. doth bargaine, and ſe!1 
Freehold Jands ro B, in Agri by 
Indenture, which is not inrolled un- 
till © Fober following ; yet this hath 
ſuch relation to the date of the In- 
denture, thar if 4. afterthat, and 
-K before the inrollement , become 
bound in a Statute, or granted a rent 

charge, or made a leaſe for yeeres, or 

toke a wife, or committed fellony; 
yer ſhall none of theſe be of any force 
"$0 charge or prejudice the ſtate of B. 
tor that the Law adjudgerh him now 
owner by Relation, as from the time 
Pot the date: yea, ifa ſervant departing 
FJ Avgeu ſt for ſome great breach with 
bis maſter,doe kill his maſter in Of7o» 
"Fer, this is in Law perty treaſon, as if 
Yi had continued ſervant when he 

TN Bb 3 did 
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did the fat, becauſe ir relates to the 
malice conceived when he was his 
ſervarc. INow then having ſhewed that 
aterm, orother chattell reall or per- 
ſonall, pafſeth nor, nor is transferred 
In property to the deviſee untill the 
aſſent of the Executor be thereunto 
had : We now put rhe caſe, thatthis 
aſſent is nor had tilla yeere, orſome 
ſuch good ſpace afcer the Teſtators 
death,and make our queſtion, Whe- 
ther this ſhall have relation to the 
Teſtators death, wsz, to be in the 
Lawes account as if it had then been? 
or perhaps to ſome purpoſes ſo to 
ſtand , and ro others nor ſoY That 
this is uſefull, and materiall to be 
knowne, be it thus ſhewed : One be- 
queatherh his terme of Tithes of an 
advowion of an houſe or land by him 
firſt leaſed ro an undertenanr for rent, 
and dyeth in ay, the Executor al- 
ſenteth tothe bequeſt in Ofober ; be- 
tween which two times tithes be 
ſerout , the Church becomes voyd, 
rent groweth payable : now if this 
afſent ſhall relate to the Teſtators 
death, the Deviſee ſhall have thc, 


21{e not : The like cafes may be put _ 
the 
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the brood of Cowes , Mares , ant 
Ewes,fallen between the death of ch< 
Teſtacor, and the affent; So alfo of 
Fleeces of Sheepe ſhorne, &c. Now 
to come to the point : Iris reported 
by the Lord Cooke, tu have been held 
in the lare Queenes time, That this 7,.4x.Ejz. 
aſſent (hall, as between the Executor co.lib. 5.f.12. 
and the Legatee, haye relationto the #- Sanders caſe. 
Teſtators death; yet ſo, that it the E- 77** yr "_— 
xccutor before his affent ro the Dey i- =P gigs ow 

Pp. againſt a 
ke of a leaſe, conmitrted wafte ; now ranger for ta- 
the ation of waſte (hall be brought king beforcaf- 
againit the Executor , inthe T enxit, fent, 280.4 
for the waſte done before, and nor a- 
vainſt the Deviſee inthe Tenet. Bur 
pur the caſe that the Legarce, before 
the Executors afſent,granted the term 
to T. S. now if to any purpoſe this af- 
ſent ſha]l have relation , 1c {tall cer- 
tainly ſo be ro make good rhis granr, 
as making the Legarce to be eſtated 
and conſequemly able ro grant be- 
fore the Exccurtors affent; yer doe I 
not find: any opinion or reſolution 
in the Point , bur finde it debated at 
the Parre in the late Queenes time 
betweene Puckering and Egerton, in 25.517: 
thecaſe of adminiſtration granted to 

Bb 4 A. 
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A. afcer her grant a free terme, lefc by 
her inteſtate husband: burlT finde no 
reſolution therein, nor perhaps wants 
there materiall difference berwixr 
that caſe and the other : for therethe 
Deviſee had at leaſt an inception of 
title by gift of the owner, wanting 
only a circumſtance of aſſent to per- 
fect it : bur here this woman till ad- 
miniſtration had nor fo, unleſſe per- 
haps rhe Stature 21. of Herry the 8'b. 
direfting or enjoyning Ordinaries 
to grant adminiftration,fhall amounr 
roakinde of ritle, ad rem, though nor 
yetzz re, Butro returne to point of 
Aſſets; wherea reverſion is granted 
by Deed or Fine, it the leſſcea good 
time afcer doe atturne, this ſhall have 
no rejationto the time of the grant; 
Soas for waſte committed , or rent 
grown due berween the grant and the 
attarament, the Grantee can haye no 
remedy. Therefore it is good for 
him who buyeth, or hath any ching of 
the gift of alegaree, ro have the aſ- 
ſent of the Executor , before the ſale 
or gif: well reſtifiedgor it the aſſent be 
not had ti[l after , let him take anew | 
zift, thathe may not reſtin a —_—_ ; 
fu! 
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full caſe:for beſides the premiſſes thar 
great Legifc, Sir Edward Cooke when 
he was a praCtifer ro Maſter St#bbes of 
Norfortke tor his Sea, gave his opinion 
aST have been confidently informed, 
_ that where a lefſee, for years , being 
outlawed did grant his term, and af 
ter reverſed the. outlawry , this did 
not make good the grant by relation, 
it not being in the grantor at the time 
of tis grant; and this hath much affi- 
nity with the principall point, for 
thereif the relation help nor, the 


grant is nor . good from the Le- 
YArCce. 
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Divers Caſes of bequeſt conſidered, 
and expounded. 
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FF atermor of an Houſe, bequeath 


pt j- 1 EB , iD. 8) 
his Houſe to B, without expreſling tak _ —_ 


how long he ſhould have ir, he ſhall 3: E134. 
have the wholeterm, and number of 
of years, So cfland. 

Alſo by the name of the Houſe, the 
Orchards, Gardens, and Backſides 
doe paſſe : yea if the Houſe with the 
appurtenances be bequeathed there- 
by , the lands belonging ro the Houſe 


OF 


I ne ite en ee I er Saran 


Tum Suvy, 236, 


Ibjd. ut ſup? he 


Ibjd: ut ſupra. 
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or uſed with 1t doe paſſe, though yer 
they would not {o doe, by ſuch words 
in any Leaſe, Deed, or Grant, yerby 
ſome Civilians or Canoniſts, the Or- 
chard belonging ro an Houſe ſhall nor 
paſſe by the onely gift of the Houſe 
without ſome words , ſhewing the 
intent of the Teſtaror ſo to be ; or ex- 
cepr one gate or doore leade as well 
to the Orchard, as to the houſe : but 
ſome other of them hold thar ir doth 
paſſe wnhour any ſuch helpe of cir- 
cymſtance,ſo as ir be adjoyning tothe 
Houlz. 

It a Leſſee for years give histerm by 
his Will to A, he ſhall have it with- 


out paving any rent, for the Execu- 


tors ſhall pay ir for him, asTfindein IN 


rhe Surmrult, bur againſt reaſon me 
thinks. 

It one bequcath his indenture of 
Leaſe. his whole ſtate in that Leaſe 
paſſett, So1f one bequeath his Ob- 
Iigarion or other ſpecialty,the debtor 
duty ic icite ſhall goerorhe Legartee z 
and by the Canon or Civil law, the 
very action it ſelfe paſſeth, viz, asT 
conceive, ab1'1tyto ſue the deb:or n 


His cwn name; bur inour law it is 0- 


ther- 
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therwiſe;z the ſuit muſt be in the ex. 

Ecutors nanie : for adebtor thing in 

action cannot be afhgned excepr by or 

to the King , and only at the common 

Law is the debt recoverable ; but the 

Spirirua)l Court may ſorce the Exe- 

Curor to fue or let his iname be Yerg8E 3.13, 
uſed in the ſuir for and by the le- 1 5.Itis adm. 
gatee, that ſuch 8 de- 


If one bequeath all his moveables, re 
debrs due to him are nor b-queathed, ebrpaid, Gall 


nor corn, nor fruit growing on the have a duty re- 
ground, nor ſtone, nor tifiber prepa» fting inac- 
red for building, as the Canonitts and © 
Civilians hold. 
On the other fide, if one bequearh 
the moiety of all his goods, the Lega- 
. tee ſhall have onely the moiery of that 
Which remaines after debts payed, tor 
that onely is to be accounted the Que. 
Teftators which he hath ultra es 36 A.8.Dy.59. 
alienum. Dy 9. ſupra- 
By a bequeſt of all utenſils or 
bouſcholdſtuffe , plate nor jewels are 
nor given. f- 
Itore bequeath to his wifeall her $%%-Sitv- 256. 
apparell , ſhe ſhall nor have as fome 
Civilians fay, her ornaments of gold 
or filver,by which is meant asIrake ir, 


Chaines, - 
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Chaines, Jewels,Bracelets, Rings,&c* 
bur others are ofcontrary opinion, cx- 
cept they be ſuch things as are not 
lawfull for her to weare. 

If a Bed be given by a Will , Vent 
omamentum tus , faith the Civilian , 
that is, the furnirure thereot paſferh, 
212, not only the bed, bedſteed, bed+ 
cloarhs, bur alſo the cartains and va- 
lents, asItake ir, Bur I think that 
by gift of a Coach by Will, the Coach 
horſes paſſe not , yet perhaps the fur- 
niture of the Coach horfes may paſſe 
as appertenant to the Coach , for ſo] 
think they ſhall doe, rather then by 
bequeſt of the Coach horſes wirhour 
the Coach. 

If one bequeath to A. mear, drink, 
and clothing,or alimenta,he ſhall have, 
ſaith the Civill Law, alſo lodging, ha- 
bitation , andall rhings neceffary for 
the maintenance of life, v7z. as T rake 
it, fire and waſhing, &c. 

It one bequeath ro his Daughter | 
ten pounds a year for her apparreling 


and ſhe demandeth none in foure | 


years, now ſhall ſhe nor after that | 
time have the arrerages of this ten 


pounds by -yeare for the time paſſed. | 
| I 


— 
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If a man bequeath one of his horſes 1#* 


or cowes, not naming which, to 7.F. 
he is tochoofe which he will, foir be 
not the beſt of all, ſaith che Civilllaw, 
and perhaps the mention of that ex- 
ception grows out of refpe& tothe 
hariot , which the Lord ſhould have, 
or the mortuary which the Parſon 


ſhould have. 


A man bequeathes thirty pieces of 16;9. 


ewenty ſhillings to A.rwenty to B.and 
centoC. to be had in fach a Cheſt or 
Casket,and it is found afrerhis dearth, 
that there be bur thirty in all inthar 
Casker or Box , now ecah ſhall be a- 


bated ratably , faith my Summilit , fo 
as A, ſhall have fifteen, B. ten, and C. 
five, and this ſtands with good reafon 
and juſtice, for ſo each harh a _ 
on 


tionable part. And ir werereafona- 
ble,that it were by Parhamem eſtabli- 
ſhed for law ; thatall, both Legatees 
and creditors ſhould be payed in like 
proportion, where theſtare will nor 
ſufhce for full payment of each, rather 
then that an Executor ſhould have 
power to pay one all and another no-« 
thing, yer ifthe Teſtarorleft ſuffici- 
ent to make goad all thoſe ſtxty 24/2 

_—_ 


S WS ity». 286, 


_ 
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eathed ©ze. ifrhat which is wan 

ting in the Casker fhall nor be ſuppli- 

ed and made up, for if the caſes fol- 

ſowing found with the fame author 
be gocd Law,it fhould ſeem ſo to be. 

If one, faith he,bequeath ro 7.8.that 
which is another mans,& whereto the 
Teſtator hath no right,then ought his 
Executor to buy ir, and give ittothe 
Legatee, or elſe fatisfie him to the | 
full value, and this not onely by the | 
Civill,tur alfo by the Canon law,and 
in fore conſcientie, faith my Au- 
thor. 

Againe, if A. bequeath to B. ſach 
an horſe by name, and after ſels a- 
way that horſe, and dyeth, now is 
hts Fxecutor bound ro anſwer the va- 
lue rhereotro ÞB. and it the Teſtaror 
after his ſale of rhar horſe had bought 
another , and called him by the ſame 
name as the firſt, now ſhall this latter 
horſe paſſe co B. faith the booke, ex- 
cepr it can be proved that the Tefta- 
tor ſold the former horſe of purpoſe 
to revoke his Will touching rhat be- 
queſt, 

| Soapaine findeI , That if one ha- 
ring bur a moyety or one halfe of a 
Green 


ee ee 
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Green cloſe, or of a ſtack of Corne,or 
other chattel], doth give the whole, 
ſo as the wordsbe apparenr'to reach to 
more than his moyery; then muſt rhe Ibid. 286. 
Executor buy our the others part for 
| the legatee, or give him the value : 
| but ifrhe war.is be but generall, fo 
as they may be reaſonably farisfhed 
wich the Teſtarors part, no ſapply 
ſhall be made. So afto it one having 
$ gocds1n pledge, bequeath rhem ; it 
{hall be conſtrued to extend no fur- 
ther than bis right. 
A bequeſt 1s made of an hundred |. 
pounds ro be payedatafururerime, 
viz, divers yeares a'iter the Teſtators 
death : A queſtion is made by the 
Sunmiſt , wherher the profir of the 
m-ney in the mean rime ſhall goe to 
the Iegatee, or the Execuror? And 
he reſolves with this diff:rence: Tf che 
J day were givenin fayour ofthe lega- 
tee, veing an Infant , who could nor 
J lately receive ir any ſooner, then he 
J ſhall have rhe profit; bur ifthe reſpite 
of payment were in fayour of che E- 
K&<cutor, then ſhall the legaree have 
Fur the bare ſumme wichour any ad- 
]2irion of meane profits, 


284.4 | 


It 
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Co, lib. 8.96.4. 
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If one bequearh all his cerme or 
goods to his Executor for payment 


ofhis debrs, or debts 8& legacies, it is | 


a void bequeſt, becauſe it is no more 


than the, Law would fay, if he had 


ſaid nothing. So itit be generallyro | 


performe his Will. 

If one fceiſed in Fee-ſ1mple of Lznd, 
bequeath itto his F:xecutor, to pay 
debts, the Execttor hath no ſtate of 
Freehold;for ifhe ſhould, then it muſt 


- 
4 


| beeither for life , which might end by | 
his quick dearth, before debrs payed, | 
or in fee-{imple, which would carry | 


By Deed or 
word in life. 

&. E.6. B70- 
Dore,&c 43- 
TY. 37.E/i%.10 
ba.ree. Portim. 
Vere S11mmes,or 
Willis. divers 
LlNcs argued, 


away the land for ever from the heire, 
where perhaps a few yeeres profics 


might ſuffice ro ſatisfie the debrs ; yea 
then by the death of che Executor, the 
Land ſhould diſcend to his heire, and 
nor goe to his Executor , who would 
be Execurtor of the firſt Teltator. 

It one give or grantall his goods, 
having leaſes for yeers, as well as mo= 


vables, rhe Leaſes ſhall nor paſſe, 


as was held in the time of Ed. the 6. 
And ſo alſo was ic admitred in Port- 
mans caſe , for the word bona com- 
prehendeth onely moyeables, by rhe 


better opinion rhere. Bur the point | 
1 | 


_— 
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. fin chat cafe was pertineut to this 
. [place, viz. a bequeſt in a Will, of all 
the Teſtators goods , and whether 
. thereby a Leaſe for yeeres paſfeth or 
1 or, was divers times debared, but not 
, F«(olved, the Judges differing in opi= 
nion in that pointi but in another 
, point, which made an end of the caſe, 
* ll agreed. Yet the better-opinion 
- ras, aST finde in my report, that a 
Leaſe would palle by ſuch words in a 
Will, though nor in a Deed, or grant 
by word; otherwiſe made, for that 
? cgacies are demandable in the Spi- 
/ Wituall Court, where bona & catalla. 
» r= taken for all one. See allo the 
late of 24arlbr. giving an Attion to 
te ſucceſſor ad repetenda boua pred:- 
ſſoris, Yet an ce&. cuſtod. hath 
ren maintained thereupon : fo alfo 
{fon the Stature for Executors, de 
lonis aſportatis in vita reſtatorisharh It 4 E.3.cape 7, 
tenreſolved, and where Admini- Sothe otar, 5. 
tration is granted, it is only omnium R,2.ca.of fort. 
more, Withour ſpeaking of. chat- 8 ou oy 
ells, yer bath the Adminiſtrator in- : ns on” 
4 eyondthe 
reſt in leaſes, as well as moveables. ge, 
Un the other fide the Stet. de prerog, 
q'2. mentioning only forfeiture de ca- cap. 16, 
| | Cc tallis, 


Y 


Cap- 8. 
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tallir, is cleerely extended to mof | 
veables, fo alfo in the Writ of Aſſizd| « 
ae catallis que in eo capta fuerint , an 
In all theſe inthe Writ of Execution upon a St: 
_ = ded Futes there is only the word catalld| : 
pron andnort bona, and inthe Caſe repo 
13 H.7.Kelw. ted by Kelway temp. Hen, the Sevent 
def it ſeems bona &-catalla were taken fol , 
Synonyma , Or all one, It doth no 
appeare that theſe Statutes and Writ « 
were alledged or conſidered of tem} 
Ed. 6. but in Portmans Caſe the mo 
of them were. 

If one Will thathis wife, or any 
ther ſhall haveorhold, or enjoy tht 
moietie of his Leaſe with his Execuf 
cor. This implyeth not that the Exf | 
ecutor have the other moiety as a Ley + 
gacy allo, but otherwiſe, as the Jay 
caſts it upon him,no more then whert 
the moiety of fee-ſimple land is devi 
fed co the younger ſonne, this ſhal 
not make the elder ſonne to have rh4je 
other moictie otherwiſe then by dig 
ſcenr, as between Low and Charti t 
was conceived, But there being 

Low & #4-467; Proviſoin the wives bequeſt, char 1 

ana "' ſhe marriedfrom the houſe, then &C. 

Elijziin ba.reg. Popham, cap, Juſtice held, that if ſhy: 
mal 
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y married atall, this was a marrying 
4d from the houſe , for ſhe was no longer 
widdaxw of that houſe, though ſhe 
NJ married with one of thar kindred, 
A and who had no orher houſe, bur 
mM would dwell in the bequeathed. 
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CHAP. XA. 


Of the Executor of an Executer, 


we Should be taxed of 

3) onſlon, if ſhould 

32 notſhew wherher the 

things fore- ſpoken 

of Executors imme- 

mediate, extend al- 

ſo to the mediate or more remote Ex- 

J <cutors. Alluredly, were I not by the See Plow. 184 
bookes otherwiſe informed, I ſhould a Debt againſt 
thinkeir ſomewhat ſtrange, that che the Execuror 

© mediate Executor , in the Fourth, 9X7 

J fit or further degree , ſhould nor by ''* 
the rules of the Common Law , ftand 
n like plight Execuror to the firit 

Cc 2 Teita= 


19.Ed. 2.8% I 4 
Ed. 3- Fit %he 
Executor $7. 
OC 102 


x11 Ed.3.& 1 3. 
Ed. 3- Fitxh. 
Ex.78.92 « 

25 E4.3.Caþ» Jo 


The Office of 
Teſtator, as the firſt and immediate 
Executor, as well as the heire, and 
Aſſignee in the third or thirceenth de- 
gree 1s capable of all advantages in 
like fort as the firſt and immediate 
heire, and Afﬀlignee. And indeed we 
nade both in the the time of Edward 
the 2. and Edward the 3. Execution 
ſued out upon a judgement, and Sta- 
rate by an Executor of an Executor, 
and why he mightnort as. well main- 
taine an aGion of debt, &c. I fee nor. 
Burt I muſt confeſſe, I finde both 
bookes to the contrary, before any 
Stature made in the point, andafter 
an Ate of Parliament to enable 
them to bring Aﬀtions, and to make 
them ſubje& roaftions, yer the Sra> 
tute ſpeaks nothing of conferring up- 
on them rhe Teſtators goods. Now 
if they had ritle ro them before that 
Statute, and witnout the helpe of that 
Statute, Ir 18 ſtrange they ſhould not 
be fuable for debrs. Bur fince that 
Statute, and at this day, where by a 
Will a ſpeciall cruſt is recommended 
co an Execut”, as to fell Iand,&c, This 
not performed in his life time, fhall 
not be performable by his Executor, 


Coll” 


—_ 


a EXECUTOR. 


omrariwiſe of an intereſt, astotake , 

: 2 / T9 H.8.9,10. 
ne profits of lands for certaine yeers 4z1.Dy.” 210. 
owards payment of debts, and Lega- 32 H.8.cap.37. 
ies: and where the Statute temp. H. 8. = 2.H-8. 28. 
ves remedy ro Executors for reco- 7255 

. ! - > And32.tL8. 
ery of rents of inheritance behinde ,,, .1 Congi.' 

the Teſtators life, T doubr not but tions,8& 13 E!. 
xecutors of Executors , are within cap-5.5c 27. 
he equitie, as well as within the Stat; £44: + 


, £4.3.cap.3.thatthe Execuror who pun 


ppeares at the grand Diſtreffe, ſhall ,, x7g.cap.1 5 
n{ſwerealone. Yer the Stat. Feſt. 2, for falfifying 
2p. 23, for Executors, was taken not recoveries: 

0 extend to Executors of Executors. 32 #-6-45- 
ud noneſtlx, Soasnow in all ca- 


7 E.3.62. 


£5 except of ſpeciall rruſt or authori- 
7, withour the Office of Executor- 
nip, The Execntor of an Executor, 
ow farre ſoever in degree remore, 
tands as to the points, both of being, 
aving, and doing, in the fame ſtate 
od plight, as the firſt and immediate 
EXECUtor. 


A16 


The office of 


2 Executors, it may be 

by ſome expefted,that 

T ſhould have treated, 

But firſt my excuſe is, 

that theſe of Executors only having 
growne to ſo great a bulke above ex- 
peCttarion, I was unwilling to inlarge 
itfarther. Second]y, that which in 
the points of having, and doing, is be- 
fore fer forth, and fhewed rouching 
Executors, nay beapplyed ro, and 
underſtood of Adminiſtrators, though 
not what 1s ſpoken of being, and un- 
being , or Revocation of Execurer- 
ſhips, and other circumſtantiall 
Points, : | | | 


Laſt- ; 


& FXECUTOR; 


Laſtly, I may perhaps, if rheſe 
finde good acceprance , adde ere long 
that which appertaineth ro Admini- 
ſtrarors diſtinguiſhed from Execu- 
cors , or wherein they ſtand in diffe- 
rent ſtare, 


MEDEDEDES: 


CH AP. XXII. 


Conſiderations in conſcience touching 


payment of Debts , Legacies, and 
the preferring or reſpe of Per- 


< O the advertiſement 

I what courſe Execu- 

R359 tors are to hold in 

Wa; their payments, I 

:« thought good ro adde 

this in foro conſcientie, 

That when as it ſhall ſtand in the Ex- 
ecutors Will and EleGion to pay 
whomhe will, and as he will, in re- 
{ ſpe&of equality in the dignitie and 
; Cc 4 degree 


CO — —— 


i 41S | The Office of 
| | degree of the debts, all being for the 
pargus by Specialty, and none of re- 
cord, andyet he hath not wherewith 
to pay or fatisfie all ; Here hee may 
have three. wayes or courſes in his 
CYC. | 
1. Where there is equality in the 
honeſty and conſcience of the debts; 
there except in the ability of the par- 
Lies to beare lofle, the diſproportion 
may otherwiſe occaſion; methinks 
it ſhould be moſt honeſt and juſt, 10 
pay every one proportionably , and 
co lettheloſfſe of ever} one to be e- 
quall : and the juftneſſe of rhis is 
taught by the law , which gives the 
audita querela for equall contriburi- 
on in bearing of loffe by them who 
ſand inequall degree : (0 of Lega« 
CICS. 

2, T he poverty and imability of ſome, 
and the plenty of others, may in foro 
conſcientie , juſtifie rhe paying more 
co one, and ſt ffering him to loſe leſe 
( if any thing ) then another. For as 
the widowes mite was a greater gift, 
ſo a greater fofſe then more our of 
apundance. Where charity findes, 
or may finde place, or neercnefle ro 


place 
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ag EXECUTOR. 
place of giving, it may finde greater 
motives of preſeryingfrom loſſe : So 
of Legacies. 

The nature of the debts, and 6 
ſomerime of Legacies, may be ſo dif- 
ferent , asthence may ſpring a juſt 
motive to diſproportion payments, 
tO pay moreto one thenanother , rate 
for rate , and ſo to ſuffer one to loſe 
more then another. One debr may 
perhaps be uſe for money, orat leaſt 
money lent for uſe, another may be 
money freely lent. Another debr © 
for Land of inheritance bought ; ano- 
rlier debr for a Leaſe, chattells, or 
movcables come to the Executor : 
The firſt merits the leaſt reſpe&t, nexr 
theſecond , thenthe rhixd, and the 
lat the moſt. Burt where withour 
any of theſe motives,there is no cqua- 

» Jiry heldin payment, Peccatur ( as I 
thinke ) #2 conſczentiam, Pur let every 
one ſtand or fall, by, or to his owne, 
orto him who is greater than his 
conſcience, This equality Saint 
Parlin another caſe recommends ro 
the Corinthians. And Solomon, whi- 2 Cor-B.v.14- 
l:& no inequalitie appeared in the 
point of right , ſhewed his difpofiti- 


ON 


on to have made an <quall divifion of 
the childe between the mothers, who 
—_— claymers, and competi- 
cors for it. | 
Cee more of Conſcience, DoF. 
& Stud, 
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